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QUESTIONS PRESENTED 

1. Whether under the evidence presented the Court erred 
in submitting to the jury the issue of last clear chance. 

2. Whether the Court erred in failing to instruct the 
jury that they might invoke the doctrine of last clear chance 
to excuse plaintiff’s admitted contributory negligence only 
if they found the defendant guilty of original negligence 
in placing the plaintiff in a position of peril. 
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IN THE 



Yellow Cab Company op D. C., Inc., Appellant 


Appeal from Judgment of the United States District 
Court for the District of Columbia 


OPINION BELOW 

The District Court did not render an opinion. 

JURISDICTIONAL STATEMENT 

. This is an action brought by Michael Andrich, appellee 
herein, against the Yellow Cab Company of D. C., Inc., 
appellant, to recover damages in the amount of $35,000.00 




2 


plus costs for injuries allegedly inflicted through, the negli¬ 
gence of the defendant’s driver (J. A. 2). The jurisdiction 
of the District Court below was founded upon Title 11, 
District of Columbia Code, Section 306. A jury verdict in 
the amount of $40,000.00 for plaintiff-appellee was entered 
on March 20, 1952 (R. 451). Appellant filed a Motion for 
Judgment Notwithstanding the Verdict or, in the alterna¬ 
tive, Motion for New Trial on March 31, 1952 (J. A. 6). 
An order overruling the Motion for Judgment n. o. v. and 
granting the Motion for New Trial unless condition fulfilled 
was entered on April 29,1952 (J. A. 7) and, in accordance 
therewith, appellee filed his Consent to Reduction of Verdict 
and Judgment to $25,000.00 on May 8,1952 (J. A. 7). The 
jurisdiction of this Court on appeal rests on Title 28, United 
States Code, Section 1291. Appeal was noted on May 13, 
1952. 

STATEMENT OF THE CASE 

Appellee, Michael Andrich, brought an action in the Dis¬ 
trict Court for the District of Columbia on June 14, 1950, 
six days before expiration of the statute of limitations, 1 
against the appellant, Yellow Cab Company of D. C., Inc., 
to recover damages for injuries to his right leg allegedly 
afflicted through the negligence of the appellant’s driver, 
one Herbert Coalson, whose taxicab collided with the pedes¬ 
trian Andrich on June 20, 1947. Andrich is a newspaper 
vendor who had, for 4 1 /o years prior to the accident, been 
stationed on the southwest corner of the intersection at 
14th and K Street, N. W., a principal traffic junction in the 
City of Washington. It is his version that at or about 2:30 
in the afternoon he heard the shout of “papers” and saw 
a Washington News Company delivery truck, which had 
been proceeding south on 14th Street, turn right onto K 
Street between the north island and the north curb and 
stop in front of the Tower Building (J. A. 10). Andrich 
immediately proceeded in the crosswalk from the south 


i For the trial coart’s comment on this delay, see R. 38. 
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curb of K Street to and -across the south island and on 
towards the middle of K Street in front of a Capital Transit 
bus parked at the edge of the crosswalk (J. A. 12). After 
passing the bus, however, he testified that he departed 
from the crosswalk and headed in a northwesterly diagonal 
in the direction of the parked newspaper truck (J. A 13, 
22). Andrich stated that he observed the traffic light to be 
green all during the time he was in the crosswalk, but that 
after turning on the diagonal he never again looked to his 
right either at the light or at any traffic westbound on K 
Street (J. A. 23-4). A contrary version, according to the 
deposition of Harry C. Adams, an absent witness for the 
plaintiff and an alleged bystander at 14th and K immedi¬ 
ately prior to the accident, was that Andrich walked in the 
crosswalk to a point 3 or 4 feet beyond the center of K 
Street, before turning left and disappearing from Adams’ 
view (J. A. 36). Adams admitted he did not see the acci¬ 
dent (J. A. 47) and did not even hear of its occurrence until 
6:30 or 7:00 p. m. that evening (J. A. 38). At any rate it 
is undisputed that plaintiff waB guilty of negligence.* The 
trial judge so held as a matter of law (J. A. 168). 

Meanwhile, defendant’s taxicab which had been proceed¬ 
ing in a westerly direction on "K Street, had stopped ad¬ 
jacent to the island on the east side of the intersection for 
the traffic light (J. A. 71, 116). The defendant’s driver 
(J. A. 72), and the driver of a nearby cab (J. A. 126) both 
testified that the cab remained at the light until it turned 
green. Then defendant’s cab proceeded across the inter¬ 
section until, approximately 30 feet past the curb line of the 
west side of 14th Street, the driver spotted Andrich emerg¬ 
ing from heavy eastbound traffic on the south side of K 
Street and moving rapidly toward the Tower Building (J. 

2 AH the evidence adduced at the trial bore out the statement of plaintiff’s 
own council, at R. 33-4: “The violation of a traffic regulation, of course, 
is negligence. And when the plaintiff wa$ hit there is no question he was 
beyond the crosswalk. The evidence will all show, I am rare, that the 
plaintiff, when he was struck, was outside of the crosswalk and at a point 
other than at the intersection and in the crosswalk, and of course that it 
a violation of a regulation, which is negligence, as I understand.” 
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A. 72, 78, 86, 105, 110). It is undisputed that Coalson ap¬ 
plied his brakes immediately upon perceiving the plaintiff 
(J. A. 72). There was, in the trial judge’s words, “no evi¬ 
dence of failure to give full time and attention” (J. A. 156). 
It is undisputed that Coalson was within the 25 m..p.h. 
speed limit (J. A. 45, 74, 109, 128, 160). It is undisputed 
that he applied his brakes before plaintiff even entered the 
path of his cab (J.A. 72, 133). And it is undisputed that 
the driver of the other cab did not see plaintiff and did not 
apply his brakes sooner than Coalson (J.A. 126-7, 141). 
Coalson was not, however, able to bring his cab to a com¬ 
plete halt before the plaintiff ran into it (J.A. 72,133). The 
collision occurred at a point 8 to 16 feet south of 
the north island (J. A. 14, 52, 55) and 70 feet 
west of 14th Street’s w T est curb line (J.A. 109). 
Because Coalson applied his brakes immediately upon 
perceiving Andrich, he had, according to his own 
uncontradicted testimony, no time to blow his horn (J.A. 
86). One of plaintiff’s witnesses (J.A. 153) who had been 
situated on the south side of K Street opposite the Tower 
Building, and three witnesses for the defendant—its driver, 
the passenger from its cab and the driver of another com¬ 
pany’s cab—all testified that the traffic eastbound on K 
Street from which plaintiff emerged had been fairly heavy 
(J.A. 72,117,127). 

Under these facts, the case was submitted to the jury 
with instructions that although plaintiff was guilty of con¬ 
tributory negligence as a matter of law (J.A. 168-9) in fail¬ 
ing to look to his right and in crossing outside a crosswalk, 
the jury might still find for the plaintiff by application of 
the doctrine of last clear chance. The jury returned a ver¬ 
dict for plaintiff and this appeal seeks to reverse the judg¬ 
ment thereafter entered. 
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STATEMENT OF POINTS 

1. The court below erred in submitting to the jury the 
issue of last clear chance. 

A. There was no credible evidence of original negli¬ 
gence on the part of defendant. 

B. There was no evidence that the defendant had 
either a later chance than plaintiff or any chance at all 
to avoid the accident 

C. The court below erred in following the rule of the 
Garcia case rather than that of Faucett v. Bergmann. 

2. The court below erred in failing to charge the jury 
that it must find the defendant guilty of original negligence 
before invoking the doctrine of last clear chance to excuse 
plaintiff’s contributory negligence. 

SUMMARY OF ARGUMENT 

There was no credible evidence of original negligence on 
the part of defendant’s driver. The only indication that the 
driver was negligent in any respect was contained in a 
deposition of one Harry C. Adams, a missing witness with 
a criminal record and a friend of the plaintiff, which deposi¬ 
tion stated that Adams had seen the defendant drive 
through a red light. Adams’ deposition in full, however, 
in addition to being self-contradictory is inconsistent with 
the testimony of every other witness, with the facts of the 
accident itself, and with the common experience of pedes¬ 
trians everywhere. 

One of the essential elements of the doctrine of last clear 
chance is that after the peril of plaintiff arose the defend¬ 
ant could but the plaintiff could not avoid the accident. In 
this case, quite to the contrary, the evidence showed that 
plaintiff could have avoided the accident if he had looked 
any time between the application of defendant’s brakes 
and the collision, but that the defendant could not have 
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avoided the accident despite the fact that he did everything 
in his power to do so. 

In charging the jury on last clear chance the Court TeHed 
on the recent decision of the Court of Appeals in Capital 
Transit Company v. Garcia, which it felt modified the rule 
in Faucett v. Bergmann. In the latter case, however, the 
factual situation was practically identical to thaj here, 
while in the Garcia case the plaintiff was at all times in a 
crosswalk where he was entitled to a preferential right of 
way. In addition, in the Garcia case, there was direct evi¬ 
dence that the defendant motorman should have seen the 
peril of the plaintiff in time to avoid the accident There 
was no such testimony here. 

The Judge’s charge to the jury on last clear chance was 
erroneous in that it failed to instruct that before the doc¬ 
trine of last dear chance could be invoked to excuse plain¬ 
tiff of contributory negligence, the jury must find original 
negligence on the part of defendant, or, in other words, 
must find that the position of peril was created by the 
negligence of defendant as well as plaintiff. In Ihis, as in 
all other jurisdictions, the last clear chance doctrine may 
be invoked only where the plaintiff’s peril was a product 
of negligence on the part of both parties. 

ARGUMENT 

Introduction. 

This is a case in which the plaintiff—by his own uncon¬ 
tradicted testimony—exercised the maximum negligence 
of which pedestrians can be guilty, collided with mi auto¬ 
mobile, and recovered $25,000.00 for his resulting troubles. 

Molding his story neatly around the “obliviousness” 
requirement of the doctrine of last clear chance, plaintiff 
related how—one-third of the way across a wide and busy 
street—he departed from the crosswalk, ceased paying at¬ 
tention to the light and turned his back so that he never 
again faced in the direction of traffic. He thus claimed that 
he had placed himself in a position of peril to which he was 
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oblivious but which to motorists was obvious and that 
therefore the defendant, who was one of such motorists, had 
the last clear chance. 

Plaintiff’s tale is that there was no traffic on his side of 
the street, that the street was clear, and that he walked in 
the plain view of motorists. This testimony was contrary 
to that of four other witnesses, for both the plaintiff and 
defendant, in addition to being contrary to common experi¬ 
ence. For the accident occurred at the intersection of K 
Street (one of the widest in the City of Washington) and 
14th Street, N. W., in early afternoon on a clear June week¬ 
day,—not at some deserted path in the widerness. 

The only indication of any negligence on the part of de¬ 
fendant’s driver was the deposition of an alleged bystander 
—Harry C. Adams—who said the cab went through a red 
light. But who was this bystander? He was a friend of the 
plaintiff (1) who did not show up at the trial; (2) who gave, 
at his deposition, an address at which he had never lived ; 
(3) who has a lengthy string of criminal convictions in the 
District of Columbia; (4) who was said to be out of town 
with his mother at the time of the trial, and (5) who—by 
his own deposition—never saw or heard and did not, until 
more than four hours after its occurrence, hear about the 
accident Despite all this, he claimed upon deposition to 
remember seeing at a particular moment, a particular taxi¬ 
cab, cross a particular intersection, at a particular rate of 
speed, under particular traffic conditions, though by his 
own admission nothing startling occurred to which to attach 
significance at the time. 

At the trial there was no evidence that the defendant 
exceeded the speed limit, was guilty of inattention, or was 
driving a vehicle with substandard equipment. The trial 
judge even stated, at the conclusion of the. evidence, that 
there had been “no evidence of failure to give full time and 
attention.” Of the four witnesses who testified to the ex¬ 
istence of traffic from which the plaintiff emerged, three of 
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them were drivers or passengers in defendant’s line of traf¬ 
fic. And nobody saw the plaintiff emerge from traffic on 
his side of the street at any time before defendant’s driver 
did so. 

Finally, it is admitted that immediately upon perceiving 
the plaintiff, the defendant’s driver applied his brakes and 
attempted to avoid the accident The significance of this 
act looms even greater when it is realized that the physical 
evidence indisputably demonstrated that defendant’s brakes 
were applied even before the plaintiff came into its direct 
path—the position of immediate peril—and that the acci¬ 
dent was the result of continuous negligence of the most 
exaggerated nature on the part of the plaintiff. 

Thus, we have an extraordinary situation where a plain¬ 
tiff is permitted to recover $25,000.00 by pursuing a course 
of continuous negligence against a defendant whose original 
negligence is demonstrable only by the acceptance of the 
deposition of a missing witness of highly questionable char¬ 
acter, which deposition in all material respects is in com¬ 
plete conflict with the testimony of five other witnesses, 
including plaintiff himself, three of whom were disinter¬ 
ested and all of whom testified at the trial—and, further, 
that recovery was permitted against the defendant on the 
last clear chance doctrine despite the undisputed evidence 
that the brakes were applied immediately upon the defend¬ 
ant’s perception of the plaintiff and that this was prior 
even to the plaintiff’s entering the path of the defendant’s 
cab. It is appellant’s sincere belief that if the doctrine of 
last clear chance is applicable under circumstances such as 
those existing in this case, the doctrine of contributory 
negligence may be considered as a practical matter to be 
unavailable as a defense. 



L The Court Below Erred in Submitting to the Jury the 
Issue of Last Clear Chance. 

A. There was no Credible Evidence or Original 
Negligence on the Part of Defendant. 

In the District of Columbia, as in the vast majority of 
American jurisdictions, the plaintiff is shouldered with the 
“burden of proving elements justifying application of the 
last clear chance doctrine.’’ Landfair v. Capital Transit 
Co., 83 App. D. C. 60,165 F. 2d 255, 257; Note, 159 A. L. E. 
724. Thus, before a plaintiff becomes entitled to have his 
case submitted to the jury under a charge on last clear 
chance, he must adduce at least some credible evidence to 
fulfill the doctrine’s prerequisites. One such prerequisite 
is a showing of the defendant’s original negligence. Thus, 
it is stated at 171 A. L. E. 365 that: 

“... the doctrine of last clear chance may not properly 
be invoked to raise a duty on the part of the defendant 
or to charge him with negligence either before or after 
the injured person came into a position of peril. Its 
only proper scope and function is to relieve the plain¬ 
tiff from the consequences and effect of the general rule 
of contributory negligence, upon the assumption that 
he establishes independently a breach of duty on the 
part of the defendant which originated, or continued, 
after the injured person’s peril arose.” 

Annotation, Doctrine of Last Clear Chance, 119 A. L. E. 
1041, 1042. See also Kansas City S. R. Co. v. Ellzey, 275 
U. S. 236, 241 (1927), and annotations at 171 A. L. E. 365 
and 92 A. L. E. 47, 55, 57, 62. That such is the rule in 
the District of Columbia has been made crystal clear many 
times in the past several years: 

“The doctrine presupposes a perilous situation created 
or existing through the negligence of both the plaintiff 
and the defendant.” (Emphasis added.) 

Dean v. Century Motors, Inc., 81 App. D. C. 9, 154 F. 2d 
201, 202; Capital Transit Co. v. Grimes, 82 App. D. C. 393, 


164 F. 2d 718; Landfair v. Capital Transit Ca v 83 App; D. CL 
60,165 F. 2d 255,256. See Baltimore & 0. PL Co. v. Postom, 
85 App. D. C. 207, 177 F. 2d 53; Finney, v. Capital Transit 
Co ., 198 F. 2d 81 (D. C. Cir. 1952). 

Despite these holdings, the court below committed two 
substantial errors which went to the. very heart of plain¬ 
tiff’s case and defendant’s liability: (1) it permitted the 
jury—notwithstanding defendant’s motions for a directed 
verdict (J. A. 67), and for judgment n. o. v. (J. A. 6)—to 
find for plaintiff nnder a charge on last clear chance even 
though plaintiff failed to carry his burden of proving de¬ 
fendant’s original negligence, and (2) even assuming that 
plaintiff had carried its burden in this respect, the Court 
erred by failing to charge the jury that before, the doctrine, 
of last dear chance could be invoked to overcome plaintiff’s 
admitted contributory negligence, the defendant must have, 
been found guilty of original negligence. The latter error, 
(2), is discussed under It, infra. 

It is appellant’s position that there was no credible evi¬ 
dence upon which the jury could have concluded that the 
defendant was responsible in any way for the perilous 
situation in which the plaintiff by his own admitted negli¬ 
gence placed himself; in other words, there was insufficient 
evidence for the jury to conclude that the defendant was 
guilty of original negligence. All of the testimony was in¬ 
disputably to the effect that the speed of the defendant’s cab 
never equalled or exceeded 25 miles an hour, the limit for 
city traffic. The testimony not only of the defendant, but 
of a passenger in its cab and the driver of another com¬ 
pany’s cab, showed unequivocally that the defendant had 
stopped at the red light at the intersection of 14th and K 
Streets immediately prior to the occurrence of the accident 
(J. A 71, 116, 126). The testimony was also undisputed 
that the defendant’s cab started off at the same time as 
another cab which in turn started off with the green light 
(J. A 126). Significantly, at this point, the plaintiff who 
had started from the southwest comer of 14th Street, ie., 
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the furthest corner from the position of defendant’s stopped 
cab, had already commenced his path of negligent conduct 
by crossing the street outside the crosswalk and without 
looking either at the light or the movement of traffic (J. 
A. 23-4). Moreover, at this point, it is clear that while the 
defendant might have seen the plaintiff had he been scan¬ 
ning the entire potential field of vision and been assuming 
the commission of an act of clear negligence, the fact is 
that the plaintiff was not within the direct path of the 
defendant’s cab. In fact, from all the testimony including 
that of the plaintiff, it was evident that plaintiff was never 
in the path of the defendant’s cab at any moment prior to 
the instant of collision. 3 Thus, we see that absent the de¬ 
position of Harry C. Adams, there was no evidence, credible 
or otherwise, that the defendant was guilty of original 
negligence in creating the position of peril in which the 
plaintiff negligently thrust himself. 4 

At this point it becomes necessary to give consideration 
to the deposition of the absent witness, Harry C. Adams, 
who claimed to have been a bystander at the intersection 
of 14th and K Streets immediately prior to the time of the 
accident. Adams had stated that he had seen defendant’s 
taxicab traveling against a red light (J. A. 46). But when 
the testimony of Adams is digested in whole, it emerges so 
replete with prejudice, contradiction and untruth as to ren- 

3 It was the testimony of plaintiff, substantiated by all the evidence, 
that he walked or ran on a northwesterly diagonal until the point where 
he collided with defendant’s left front fender (J.A. 53, 72, 133, 145). And 
defendant’s cab, which when stopped at the traffic light was in the lane 
immediately south of K Street’s north island (J.A. 126), was in the same 
lane when it struck the plaintiff (J.A. 129). The plaintiff was thus not in its 
path until the moment of collision. See diagram, supra. 

-* The only remaining non-Adams complaint by the plaintiff against de¬ 
fendant’s conduct was his possible failure to blow his horn. Defendant testi¬ 
fied he didn’t (J.A. 86), but plaintiff testified he did (J. A. 25).. This odd 
conflict need not be resolved, though, for it has been held as a matter of 
law that failure to blow one’s horn in the type situation found here is not 
of itself negligence, Faucett v. Bergmann, 57 App. D. C. 290, 22 F. 2d 718, 
720, and there was undisputed testimony that defendant, applying his 
brakes immediately upon perceiving the plaintiff, had no time to resort to 
his horn (J.A. 86). In addition, as the court below recognized, blowing the 
horn might well have been more of a curse than a warning (J.A. 156). 
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der it of no probative value whatever. Its highlights are 
set forth in brief: 

1. At the time of deposition, Adams was twice asked his 
address. Each time, in response, he gave 1130 12th Street, 
N. W. (J. A. 33, 40). At the trial, however, the landlady 
at this address testified — without contradiction — that 
Adams had never lived there (J. A. 122). There was some 
indication that Adams might have lived at 1138 14th Street, 
N. W., although the Marshall’s Return was marked “Not 
Found” (J. A. 27). No responsible man knows not his own 
lodgings. 

2. Adams admitted, upon cross-examination at his depo¬ 
sition, that he had been unemployed for the past 17 months 
(J. A. 41). Though not conclusive of itself, this was some 
measure of his industry, character and reliability. 

3. Adams admitted upon cross-examination that he had 
known Andrich for a long time (J. A. 40) . 8 

4. Evidence of Adams’ five convictions on counts of in-' 
toxication and gambling was adduced at the trial (J. A. 
122-3). 

5. Adams ’ unavailability at the trial was attributed to the 
“fact” that he had gone “to meet his mother” in Florida 
or Richmond, or Norfolk, or somewhere (J. A. 29-31). 

6. Adams admitted, upon deposition, that he had never 
seen the accident, that he had heard no screeching of brakes, 
blowing of horns, or any other sound of alarm and that no 
unusual occurrence was responsible for his amazing feat£ 
of recollection (J. A. 47). He even admitted that he did 
not know an accident had occurred until more than four 
hours after it happened (J. A. 38). 

7. Adams’ story, in short, is that he had been leaning 
against a building on the southwest corner of 14th and K 
Streets, in full view of the crosswalk, when he heard the 
cry of “Papers” and saw Andrich start crossing the street 

o It is interesting to note that plaintiff did not call his counsel’s attention 
to Adams, as a -witness, until 5 months after enit was filed (J.A. 32). 
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(J. A. 34-6). He stated that Andrich proceeded in the cross¬ 
walk to a point three or four feet beyond the center of 
the street (J. A. 36). In contradiction, the plaintiff himself 
stated repeatedly (J. A. 12, 13, 21, 22, 23) that he left the 
crosswalk on a sharp diagonal immediately after passing a 
parked Capital Transit bus. The difference between these 
two stories is twenty feet®—an immense error for an al¬ 
leged bystander, allegedly standing only a few feet away. 
That the Adams’ version is false is clearly demonstrated 
when one realizes that to believe it he would have to as¬ 
sume that at the point “three or four feet beyond the cen¬ 
ter of the street,” the pedestrian must have made a sharp 
left turn and—despite being just to the right of the center 
of heavily trafficked street—walked more than fifty feet in 
the direct line of traffic to reach the point where he actually 
was hit. 

8. But Adams’ most “significant” statements concerned 
the condition of the traffic light at the time defendant’s cab 
crossed the intersection. He allegedly had seen Andrich 
“clear the center of the intersection” and pass “beyond 
[his] view” (J. A. 37), when he “saw this cab come across 
. . . the car tracks” (J. A. 38). Now, when “Andrich left 
the curb” (J. A. 43) “he had the green light” but Adams 
“did not. . . observe the traffic light at the time that [he] 
saw Andrich when he passed the middle of the street” (J. 
A. 43). In fact, the last time Adams observed the light was 
when Andrich was “almost in the center of K Street” (J. 
A. 43). Thus, before the car ever came into his view, Adams 
by his own testimony had looked at the light for the last 
time. Yet the jury was permitted to believe his deposition 
to the effect that at the time he saw the Yellow Cab the 
light w’as green . . . for the north and southbound traffic” 
(J. A. 46). 

6 The bus, parked adjacent to the north side of the south island, was 8 
feet wide (J.A. 114-15). The distance between south and north islands 
was 49.95 feet (Plaintiff’s opening statement, E. 24). Hence, “3 or 4 
feet” beyond the center of the street would be about 28 feet from the south 
island. 
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“Q. In other words, the Yellow Cab was going across 
the street against a red light when you saw it? 

“A. I would say yes, because I did not see the cau¬ 
tion light at all ... I did not see the light change . . . 
because I had turned and headed south on Fourteenth 
Street.” (J. A. 46) 

Thus, Adams saw a green light while Andrich was crossing, 
ceased looking at the light while Andrich was still in his 
view, then looked at the cab after Andrich had disappeared, 
and concluded that the light for the cab was still red with¬ 
out ever looking at it again. 

9. Adams came to some other remarkable conclusions. 
He “first saw” the Yellow Cab “on the east car track, 14th 
Street car track” and “paid no more attention” (J. A. 45) 
to it, i.e., “only paid attention to it w T hen [he] saw it on the 
east car track” (J. A. 45). Yet he was able from that one 
view in that one position to conclude “he was traveling 
right about 25 miles per hour” (J. A. 45). Under further 
cross-examination Adams realized that an observer must 
see movement over a distance to evaluate speed, so he 
changed his story and declared that he had had “that Yellow 
Cab under observation ... 25 or 30 feet” (J. A. 45). This 
25-30 feet must have been someplace in China if his original 
statement that he first and last saw it on the ‘ ‘ east car track, 
14th Street” (J. A. 45) were to be believed. Otherwise, if 
we are to believe the 25-30 foot story, we must also believe 
that defendant’s cab drove right through a solidly red light 
at a busy intersection without ever even slowing down—a 
story preposterous on all the facts and testimony adduced 
by live witnesses at trial. 

10. Next, although he observed the cab only while it 
was “on the east car track” (J.A. 45) he identified it as a 
Yellow Cab. This in itself is indeed a remarkable identi¬ 
fication for a casual bystander at the far corner of an 
intersection to go out of his way to make when he neither 
sees, hears nor senses any indication of an accident which 
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is to follow, and doesn’t find out about the accident until 
more than 4 hours later. The story becomes all the more 
fantastic when it is realized that there are over fifty taxi¬ 
cab companies in the City of Washington. 

11. In response to a question on “traffic other than this 
Yellow Cab” which he saw “coming west on K Street” 
(J.A. 44), Adams stated “There was some traffic there, 
and the traffic is very heavy, but I don’t know whether 
there were trucks or private cars or whatnot” (J.A. 45). 
Taken at face value, Adams’ deposition would have the 
jury believe that the Yellow Cab was leading a veritable 
stream of lawless traffic through a red-light at 14th and 
K Streets in broad daylight. Such a story—in light of all 
the testimony and of common experience—can be no more 
than utter nonsense. 

12. Finally, the cab which Adams claims to have seen 
could not have been the one which struck the plaintiff 
seventy-three feet west of the intersection. At the speed at 
which the plaintiff was proceeding (6 feet per second, 
according to the plaintiff’s own attorney, see R. 425), it 
would have taken him some 8 seconds from the crosswalk 
to reach the point of impact more than fifty feet beyond 
the crosswalk. The cab, on the other hand, going twenty- 
five miles per hour or thirty-seven feet per second, would 
have passed the point of impact slightly more than three 
seconds after Adams had “seen” it on the east car track. 
These figures reinforce the view that the cab and pedestrian 
Adams allegedly saw could have existed and collided only 
in that witness’ fancy. 

Apart from the generally fantastic nature of Adams’ 
deposition taken as a whole, it is apparent that the deposi¬ 
tion was in conflict in almost every critical respect with 
the testimony of every other witness, including plaintiff 
himself. 

Because the jury was afforded no opportunity to hear 
and see Harry C. Adams, observe his demeanor and char¬ 
acter, and evaluate from conduct the veracity of his story, 
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this Court—on appeal—is at no disadvantage in reviewing 
the absent witness’ testimony. And where “the evidence 
preponderated against [plaintiff’s] allegations and con¬ 
tentions,” the judgment may be reversed and a new trial 
ordered where as here a motion for judgment n.ov. or, in 
the alternative, for a new trial, has been made. Simmonds 
v. Capital Transit Co., 79 App. D.C. 37, 147 F. 2d 570. It 
is appellant’s position that if the determination of orig¬ 
inal negligence must depend upon the deposition of Harry 
C. Adams, under the facts existing in this case that de¬ 
termination cannot be allowed to stand. Interestingly 
enough the trial court apparently agreed that there was, 
in fact, no sufficient evidence of original negligence on the 
part of the defendant. 7 However, the trial court, we re¬ 
spectfully suggest, in allowing the case to go to the jury, 
was acting upon a theory of the law of last clear chance 
which was inconsistent not only with the established law 
of the District of Columbia, but with the law as applied 
universally. 

Even were we to ignore the fact that there was insuf¬ 
ficient evidence to demonstrate original negligence on the 
part of the defendant and thus to demonstrate that the 
defendant played a part in creating the position of peril 
in which the plaintiff found himself, it would be apparent 
under the evidence presented that recovery could not have 
been permitted. Although motorists may be bound to 
scan all crosswalks they approach, they are not bound to 
keep their vision constantly deflected from the direct line 
of traffic in a never-ending search for errant jaywalkers. 
Under any other hypothesis, city traffic would have to 
proceed at the pace of a newborn snail. It is, of course, 
undeniable that once such a jaywalker is spotted, the 
motorist’s duty arises to exercise all reasonable prudence 
and caution to avoid doing injury. But it is undisputed 

7 See colloquy on page 26, infra, referring to the charge to the jury, in 
which the Judge indicated that he purposely omitted the requirement of orig¬ 
inal negligence as a prerequisite to the last clear chance, though he felt he 
was being more favorable to plaintiff than plaintiff was entitled. 
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in this case that, immediately upon perceiving the plaintiff 
emerge from behind traffic, defendant applied his brakes 
(J.A. 72). It is also beyond dispute that the brakes were 
applied even before the plaintiff came into the direct path 
of defendant’s cab and also that none of the other wit¬ 
nesses in defendant’s line of traffic (defendant’s passen¬ 
ger and another driver) either saw or acted to avoid in- 
jurying plaintiff more quickly than did defendant. And, 
at the conclusion of all the evidence, the trial judge stated 
that “There is no evidence of failure to give full time and 
attention” (J.A. 156). Under all these circumstances, it 
is clear that defendant neither owed a duty to plaintiff 
before he saw him nor breached any duty to the plaintiff 
at any time whatsoever. 

B. There Was No Evidence That the Defendant Had 
Either a Later Chance Than the Plaintiff or Any 
Chance At All To Avoid the Accident. 

The doctrine of last clear chance presupposes a perilous 
situation resulting from the negligence of both the plain¬ 
tiff and defendant. Once these prerequisites are estab¬ 
lished and it is appellant’s contention that they were not, 
the doctrine comes into play and the plaintiff must show 
that there was a time after the occurrence of such negli¬ 
gence when the defendant could but the plaintiff could 
not have avoided the accident. Kansas City S. R. Co. v. 
Ellzey, 275 U.S. 236, 241; Dean v. Century Motor Co., Inc., 
81 App. D.C. 9, 154 F.2d 201, 202; Capital Transit Co. v. 
Grimes, S2 App. D.C. 393, 164 F.2d 718, 719; Landfair v, 
Capital Transit Co., 83 App. D. C. 60, 165 F. 2d 255, 257. 

No such showing was made here. In fact, quite the con¬ 
trary appeared to be true: there was a time immediately 
prior to the accident when the plaintiff could but the de¬ 
fendant could not have averted it. The evidence proved, 
beyond all doubt, that after defendant’s driver had done 
all within his power to avoid the accident by applying his 
brakes the moment plaintiff darted into view (J.A. 72), 
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the plaintiff’s negligence was intensified. As had already- 
been pointed out, 8 the defendant applied his brakes even 
before plaintiff came into the direct path of the cab, and, 
in fact, no one else who saw the plaintiff was able to apply 
his brakes sooner than the defendant. Plaintiff, on the 
other hand, despite the screeching of brakes and unob¬ 
structed view, in clear daylight (J.A. 53), continued to walk 
towards the path of the oncoming auto. If, at any time 
prior to collision, he had hesitated in his insane race against 
the onrushing traffic, he would not have been injured—for 
the undisputed testimony showed that he only struck the 
cab at the very edge of its front left corner (J.A. 53, 72,133, 
145). 

In this respect, it is interesting to note the analysis and 
observation made by this Court in Roberts v. Capital 
Transit Co., 76 App. D.C. 367, 131 F.2d 871, 872, where it 
stated: 

“Assuming, however, as we do, the correctness of 
appellant’s testimony, it proves that from the time 
she left the hair dressing shop, or at most from the 
time she left the sidewalk in the middle of the block, 
she failed at any time to look in the direction in which 
traffic was approaching, and that after crossing the 
platform immediately alongside the car track she 
stepped onto the track without looking. At that mom¬ 
ent the street car could not have been less than 5 nor 
more than 10 feet away and the collision could not 
have been avoided . The traffic laws of the District of 
Columbia and the decisions of this court impose on a 
pedestrian crossing a street in the middle of the block 
the duty of looking to avoid being hit. It is obvious 
that if appellant had discharged this duty, either when 
she stepped into the driveway or when she stepped 
off the platform, the accident would not have happened. 
The motorman of the car, even if he had seen her on 
the platform, would have been justified in assuming 
that she would not attempt to cross immediately in 
front of his car. And there was no evidence except 
her own that she was ever on the platform. No other 


s See note 3, supra . 
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witness saw her there and she says only that she 
walked across te street, came to the loading platform, 
and just as she stepped off was hit by the car. Her 
evidence shows nothing to put the motorman on notice 
of her intention to cross ahead of his car, nor does it 
show that after she stepped down he could, in the exer¬ 
cise of reasonable care, have stopped his car in time. 
There is accordingly no basis whatever for the appli¬ 
cation of the last clear chance doctrine. In this view 
of the case the court’s action in setting aside the ver¬ 
dict and entering judgment for the defendant was 
correct.” 

See also Landfair v. Capital Transit Co. T 83 App. D.C. 60, 
165 F. 2d 255, 257, in which this Court stated: 

“Appellant’s counsel, in oral argument, stressed the 
fact that the streetcar stopped four or five feet from 
the point of impact as an indication of negligence, but 
there is no supporting evidence that the streetcar 
could have been stopped in less than that distance, 
which is only nineteen or twenty feet from the point 
at which appellant was observed turning in front of 
the streetcar, according to the only evidence in the 
record on this point. Until appellant established neg¬ 
ligence on the part of the appellee there was no oc¬ 
casion to appv the rule of last clear chance.” 

C. The Court Below Erred In Following the Rule of 
the Garcia Case Rather Than That of Faucett v. 
Bergmann. 

The court below, in colloquy with counsel, conceded that 
under the rule of Faucett v. Bergmann, 57 App. D.C. 290, 
22 F. 2d 718, the defendant was entitled to a directed ver¬ 
dict (J.A. 158). There, as here, the plaintiff had crossed 
outside of a crosswalk, in broad daylight, with a clear view 
i of traffic, but without looking, and was struck by a vehicle 
; which had not sounded its horn. The Court held that the 
latter failure was not sufficient to impute negligence to 
defendant Bergmann, that the plaintiff by his conduct was 
contributorily negligent as a matter of law, and that he 
was not entitled to a charge of last clear chance: 
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“It is clear that if the plaintiff had looked in the 
direction of the truck before stepping in front of it he 
could not have failed to see it approaching him.” 

22 F. 2d at 720. Such was precisely the case here. 

The court below reluctantly (J.A. 70) declined, however, 
to follow the Bergmann rule because it considered the case 
to have been overruled by this Court in Garcia v. Capital 
Transit Co ., 194 F. 2d 162 (D.C. Cir. 1952), although Berg- 
mann has in fact never been overruled and has been cited 
recently by this Court with approval. Landfair v. Capital 
Transit Co., 83 App. D.C. 60, 165 F. 2d 255, 256. Reliance 
on the Garcia case was misplaced. In the Garcia case, the 
plaintiff was at all times proceeding in the crosswalk where 
pedestrians are accorded the preferential right of way. In 
addition, there had been testimony from passengers in 
defendant’s streetcar that the plaintiff had appeared ob¬ 
livious to his peril while in the clear view of defendant’s 
motorman, and “that if the operator had used due care 
he would have observed the same thing, drawn the same 
inference, and sounded his gong in time to avoid the acci¬ 
dent” 194 F. 2d at 163. This, then, was clear evidence 
that the motorman “should have seen” the plaintiff in 
time to avoid the accident. In the instant case, however, 
there was no testimony to show that plaintiff appeared to 
any motorist or passenger at any time prior to the mom¬ 
ent when defendant spotted him and applied his brakes. 
In fact, there was testimony from another driver that he 
perceived the plaintiff and applied his brakes at the exact 
same moment as defendant’s driver (J.A. 126-7, 141). 
Furthermore, the physical evidence 9 demonstrated that the 
brakes were applied by the defendant before the plaintiff 
came into the direct path of the defendant’s cab. There 
was—in sum—“no evidence that after he saw or should 
have seen, a collision was unavoidable, he failed to do 
anything which, in the exercise of reasonable care, he 


9 See note 3, supra . 
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should have done to avoid it.” Kelly Furniture Co. v. 
Washington Ry. <£ Elec. Co., 64 App. D.C. 215, 76 F. 2d 
985, 988; Jackson v. Capital Transit Co., 69 App. D.C. 147, 
99 F. 2d 280, 384. 

Garcia thus was inaplicable. To rule differently would 
mark the establishment of a precedent dangerous to safety. 
For in our case, plaintiff Andrich carried his claim to the 
jury (despite admitted contributory negligence in crossing 
out of the crosswalk) only by proudly claiming supreme 
negligence in having never looked in the direction of traffic 
and being oblivious to it (J.A. 24). That a news vendor who 
had worked at this busy intersection for over 4 1 / 4 years 
(J.A. 9) could be oblivious to its endless stream of traffic is 
preposterous. “The dangers were obvious and must have 
been fully known and appreciated by him.” Toledo, St. L. 
<& W. R. Co. v. Allen, 276 U.S. 165, 171. Everyday exper¬ 
ience has erected the presumption “that a grown man is 
aware of his surroundings” Jackson v. Capital Transit 
Co., 69 App. D. C. 147, 99 F. 2d 280, 383. A man on the 
street may be oblivious to the fact that he stands directly 
beneath a heavy safe dangling from the tenth story win¬ 
dow. A stranger may be oblivious to the fact that an 
overgrown railroad track is occasionally travelled by ex¬ 
press trains. But no one whose profession is on the corner 
of 14th and K and takes him across the street for papers 
almost every day in the year can lay valid claim to un- 
awareness of his surroundings. “It follows that no reas¬ 
onable juror could have believed that he was oblivious to 
the danger, nor that he could not have extricated himself.” 
Capital Transit v. Smallwood, 82 App. D.C. 228, 162 F. 2d 
14, 16. Yet if Garcia be interpreted as overruling Faucett 
v. Bergmann and if the Garcia rule be applied under the 
circumstances here, all claims to complete oblivion by a 
plaintiff guilty of continuous and exaggerated negligence 
and necessarily aware of the perilous circumstances of his 
position, would have to be honored. This would be un¬ 
fortunate, for up until now precedents have encouraged 
safe conduct. 
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In Schweinhaut v. Flaherty, 60 App. D. C. 151, 49 F. 2d 
533, 536, and Walsh v. Rosenberg, 65 App. D. C. 157, 81 F. 
2d 559, 560, both involving the last clear chance doctrine, 
this Court laid down the salutary rule that “It is the duty 
of a pedestrian, in crossing a street, to keep a lookout to 
avoid being struck” It was even more forcefully stated 
by the recent decision in Landfair v. Capital Transit Co., 
83 App. D. C. 60, 162 F. 2d 255, 256: “The duty to look 
cannot be questioned.” 

In the state of the evidence existing in this case, an ap¬ 
proval of the judgment below would place a premium on 
gross and continuous negligence and would tend, as a parti¬ 
cular matter, to invite such testimony as “I didn’t look”, 
“I didn’t know”, “I was oblivious to traffic.” Recovery 
here would, finally, result in the creation of entirely new 
and onerous responsibilities for motorists in big city traffic, 
reversing the “matter of common knowledge that pedes¬ 
trians take all manner of liberties with traffic regulations 
and that traffic is timed upon the assumption that they will 
stop or continue ahead and get clear of the oncoming auto¬ 
mobile or streetcar.” Jackson v. Capital Transit Co., 69 
App. D. C. 147, 99 F. 2d 380, 383. 

n. The Court Below Erred in Failing to Charge the Jury 
That It Must Find the Defendant Guilty of Original 
Negligence Before Invoking the Doctrine of Last 
Clear Chance to Excuse Plaintiff’s Contributory Neg¬ 
ligence. 

Even if the jury was entitled to believe the incredible tale 
deposed by the absent Harry C. Adams and find some evi¬ 
dence of original negligence on the part of the defendant, 
the Judge’s charge erroneously made any such finding un¬ 
necessary (J.A. 163-72). 

In accordance with the undisputed facts of the case, the 
Court charged the jury that plaintiff’s conduct in crossing 
the street outside of the crosswalk was contributory negli- 
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gence as a matter of law. With such instruction there 
neither was nor could be any quarrel. But in proceeding 
into the issue of last clear chance, concededly plaintiff’s 
only possible avenue to recovery, highly prejudicial error 
was committed in the charge of the trial court: 

“[I]f this contributory negligence is one of the 
proximate causes of the injury, the pedestrian is not 
entitled to recover, unless he comes within the exception 
to the rule which I shall now discuss. 

“This exception is known in the law by the pictures¬ 
que name of the doctrine of the last clear chance. Even 
if the plaintiff was guilty of contributory negligence— 
and I rule that he was—he nevertheless is still entitled 
to recover if the following additional facts appear: 
First, that he was in a position of danger or peril; 
second, that he was either oblivious to that danger or 
was unable to extricate himself from his position of 
danger; third, that the driver of the taxicab was aware 
or by the exercise of reasonable care should have been 
aware of the plaintiff’s danger and his obliviousness 
to it or plaintiff’s inability to extricate himself from 
his danger; and fourth, that the driver of the taxicab, 
with the means available to him, was able by the exer¬ 
cise of reasonable care to avoid striking the plaintiff 
after he became aware or should have become aware 
of the plaintiff’s danger and either his obliviousness 
to it or his inability to extricate himself from it, and 
failed to do so. 

“Now let me summarize this a little more briefly 
and succinctly. 

“If the driver of the taxicab saw or should have 
seen by the exercise of ordinary care that the plaintiff 
was in a position of peril to which the plaintiff was 
oblivious, or from which the plaintiff was unable to 
extricate himself, and if the driver of the cab, by the 
exercise of reasonable care, could have avoided the ac¬ 
cident but failed to take reasonable steps to do so, the 
plaintiff then is entitled to recover, in spite of the fact 
that he was guilty of contributory negligence.’’ (J. A. 
168-9) 
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This charge was in complete accord with the trial judge’s 
understanding of the law as stated to counsel just prior to 
the charge: 

‘‘The Court: I might say to you, gentlemen, that I am 
going to tell the jury in effect that irrespective of 
whether the driver was negligent or not, the plaintiff 
was guilty of contributory negligence in that he walked 
diagonally across the street and of the crosswalk . . . 
And I will leave to the jury only the question of last 
clear chance.” (J. A. 157) (Emphasis added.) 

The instructions of last clear chance were thus made to 
appear to the jury as a series of rules which permit negli¬ 
gent plaintiffs to recover from innocent defendants. 

The doctrine does no such thing. It has always been 
understood to come into play only when the plaintiff’s peril 
was a product both of his and the defendant’s negligence. 
Not only is this the general rule, universally applied, see 
Annotations, Doctrine of Last Clear Chance, 119 A. L. R. 
1941, 1042 ; 92 A. L. R. 47, 55, 57, 62; 171 A. L. R. 365; 
Kansas City S. R. Co. v. Ellzey, 275 U. S. 236, 241, but it 
has been repeatedly proclaimed as the law of the District 
of Columbia by this Court, in cases involving the last clear 
chance. Thus, in Deariv. Century Motors, Inc., 81 App. D. 
C. 9,154 F. 2d 201, 202, this Court stated: 

“The doctrine presupposes a perilous situation 
created or existing through the negligence of both the 
plaintiff and the defendant ...” (Emphasis added.) 

More recently, this Court declared, in Landfair v. Capital 
Transit Co., 83 App. D. C. 60, 165 F. 2d 255, 256: 

“Before any question as to the applicability of the last 
clear chance doctrine may properly be reached it is 
necessary to establish without its aid a duty on the 
part of the defendant commencing or continuing after 
the injured person’s peril arose, and a breach of .that 
duty related to the injury as a proximate cause.” (Em¬ 
phasis added.) 
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See also Capital Transit Co. v. Grimes, 82 App. D. C. 393, 
164 F. 2d 718; Baltimore & 0. R. Co. v. Postom, 83 App. 
D. C. 207, 177 F. 2d 53; Finney v. Capital Transit Co., 198 
F. 2d 81 (D. C. Cir. 1952). 

The Court’s omission of original negligence on the 
part of defendant as a prerequisite to last clear chance was 
not only called to its attention, but was even thereafter 
acknowledged in colloquy with counsel: 

“Mr. Offutt: . . . You said the plaintiff was guilty 
of contributory negligence, but you never said that 
defendant was negligent. 

The Court: I think on that aspect of the case the 
charge was perhaps even more favorable to the plaintiff 
than the plaintiff was entitled to. 

Mr. Offutt: I may be wrong, Your Honor. 

The Court: There are some later cases on the last 
clear chance which limited the doctrine of last clear 
chance to where there was original negligence on the 
part of the defendant. I did not charge that in this 
case. If you repeat that request, I will grant it. That 
will make my charge less favorable to the plaintiff 
than it was. (Emphasis added.) 

• •*##•#** 

The Court: I am perfectly willing to make an addi¬ 
tion to my charge and say that the doctrine of last clear 
chance applies only if they find the defendant was 
negligent first, but I feel that if I do it would not be 
favorable to you.” (J. A. 473-4) 

Thus, even assuming that it was appropriate for the trial 
court over the objection of the defendant to grant a last 
clear chance instruction, it is apparent that the instruction 
as actually granted did not conform to the law of the Dis¬ 
trict of Columbia. Moreover, it is equally apparent from 
the stated colloquy that the trial court was aware of the 
questionable nature of its instruction. It is interesting to 
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note from that colloquy that the trial judge, patently aware 
of the deficiency of plaintiff’s proof on the issue of original 
negligence, commented on the disadvantage which would 
result to the plaintiff if the instruction required proof of 
original negligence. We submit that if the trial judge had 
not acted upon his erroneous understanding of the last clear 
chance doctrine, he would never have permitted the case 
to go to the jury at all; for it is hardly conceivable that the 
trial judge would have permitted the jury to conclude that 
there was original negligence on the part of the defendant 
predicated solely upon the previously-described deposition 
of the missing witness, Adams. 

CONCLUSION 

In light of the foregoing, appellant respectfully prays 
that the judgment of the District Court below be reversed. 

Respectfully submitted, 

Fobd, Bergson, Adams & Bobkland 
Albert F. Adams, 

Sumner M. Redstone, 

Daniel J. Freed, 

Counsel for Appellant, 

918 16th Street, N. W., 
Washington 6, D. C. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

456 UNITED STATES DISTRICT COURT 
for the District of Columbia. 

Civil Action No. 2585—50. 

Michael Andbich, 1215 Vermont Avenue, N. W., Wash¬ 
ington, D. C., Plaintiff , 

v. 

Yellow Cab Company of D. C., Inc., 1801 New York Ave¬ 
nue, N. E., Washington, D. C., Defendant. 

Complaint for Personal Injuries 

Comes now the plaintiff, Michael Andrich, and for cause 
of action against the defendant alleges: 

1. That the plaintiff is an adult and resident of the Dis¬ 
trict of Columbia. 

2. That the defendant is a corporation, under the Laws of 
the District of Columbia, and maintains an office at 1801 
New York Avenue, N. E., Washington, D. C. 

3. That the amount involved, exclusive of interest and 
costs is in excess of three thousand dollars. 

4. That on June 20th, 1947, at or about three o’clock in 
the afternoon, on K Street, N. W. at its intersection with 
14th Street, N. W. and on the West side of 14th Street, N. 
W., in the City of Washington, D. C., the servant, agent or 
employee operating the motor vehicle of defendant, License 
No. DC 18-781, at the time and place, anticipating the change 
of the signal lights at said intersection, and disregarding 
the traffic signals maintained by the District of Columbia, 
there and then operating, willfully, carelessly and negli¬ 
gently, and at excessive speed, drove defendant’s motor 
vehicle against the body of the plaintiff, who was crossing 
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K street from South to North, on the West side of 14th 
Street N. W. upon a proper signal. 

5. That as the direct result and consequence of the acts 
of the defendant complained of, the plaintiff was knocked 
down to the street, and sustained serious and permanent 
bodily injuries, in that plaintiff suffered a compound frac¬ 
ture of the right leg. Plaintiff was hospitalized for a period 
of 231 days, underwent nine operations on his leg, was com¬ 
pelled to incur obligations for medical treatment and hos¬ 
pitalizations in excess of $2600.00, was prevented 

457 from conducting his business, has suffered and con¬ 
tinues to suffer great pain of body and distress of 
mind, and its permanently crippled. 

6. Defendant’s gross and willful negligence entitles plain¬ 
tiff to recover both compensatory and punative damages 
from defendant for and on account of the acts complained 
of by plaintiff. 

Wherefore Plaintiff demands judgment against the de¬ 
fendant in the following amounts: 

1. Twenty five thousand ($25,000.00) dollars as compen¬ 
satory damages. 

2. Ten thousand ($10,000.00) dollars as punative dam¬ 
ages. 

3. The costs of this action, including reasonable attor¬ 
ney fees. 

4. For such other and further relief as may to the Court 
seem just 

Michael Andrich, Plaintiff . 


District op Columbia, ss: 

Michael Andrich, being duly sworn, deposes and says 
that he is the plaintiff in the above entitled cause, that he 
has read the foregoing complaint, knows the contents there¬ 
of, and that the same are true of his own knowledge. 


Michael Andrich. 




4 


Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, this 14th day of June, 
1950. 

Edna A. Thomas, 

My Commission expires 'Notary Public. 
Jury trial demanded. 

Orix deM. Walker, 

815 15th Street, N. W., Filed 

Washington, D. C. June 14, 

Attorney for the Plaintiff. 1950 

• •••••••« 

458 Answer of Defendant Yellow Cab Co. of D. C., Inc. 

First Defense. 

The Complainant fails to state a claim upon which judg¬ 
ment can be entered against the defendant Yellow Cab 
Company of D. C., Inc., a Virginia corporation. 

Second Defense. 

The defendant Yellow Cab Company of D. C., Inc., is a 
corporation organized and existing under the laws of the 
State of Virginia and is not a District of Columbia cor¬ 
poration. 

Third Defense. 

1. The defendant Yellow Cab Company of D. C., Inc., a 
Virginia corporation, on whom the summons was served, 
admits that the plaintiff is an adult and a resident of the 
District of Columbia. 

2. The defendant Yellow Cab Company of D. C., Inc., 
admits it is a corporation and maintains an office at 1801 
New York Avenue, N. E., Washington, D. C. but denies 
that it is incorporated under the laws of the District of 
Columbia but avers that it is incorporated under the laws 
of the State of Virginia. 

3. The defendant Yellow Cab Company of D. C., Inc., 
a Virginia corporation, admits that the amount claimed 
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exclusive of interest and costs, is not in excess of Three 
Thousand ($3,000) Dollars. 

4. The defendant Yellow Cab Company of D. C., Inc., 
a Virginia corporation, admits that on the afternoon of 

June 20, 1947, its taxicab was being operated on K 
459 Street, N. W. in the District of Columbia and that 
its taxicab came in contact with the plaintiff who 
was crossing K Street between the intersection of 14th and 
15th Sts., N. W. Each and every other allegation contained 
in paragraph 4, not expressly admitted, is denied. 

5. The defendant Yellow Cab Company of D. C., Inc., 

a Virginia corporation, is without knowledge or informa¬ 
tion sufficient to form an opinion concerning the nature and 
extent of the plaintiff’s injuries, his hospitalization, medical 
treatment, inability to conduct his business and pain and 
suffering. Each and every other allegation of said para¬ 
graph 5 is denied. % 

6. The defendant Yellow Cab Company of D. C., Inc., a 
Virginia corporation, denies that in the operation of its 
taxicab it or the driver of said taxicab was negligent and 
denies each and every other allegation of paragraph 6 of 
the Complaint. 

Fourth Defense. 

The defendant Yellow Cab Company of D. C., Inc., a 
Virginia corporation, avers that its taxicab on June 20, 
1947, on K Street, N. W. in the District of Columbia, came 
in contact with the plaintiff but denies that said collision 
was proximately caused by any negligence or carelessness 
on its part or on the part of the driver of its taxicab. 

Fifth Defense. 

The collision between the plaintiff and the taxicab of the 
defendant was proximately caused by the negligence or 
contributory negligence of the plaintiff who failed to exer- 
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cise reasonable caution and care for his own safety in 
crossing K Street, N. W. 

Schwabtz & Friedman, 

By Alfred M. Schwartz, 

1106 Vermont Avenue, N. W. 

Filed July 1, 1950 Washington 5, D. C. 

• ••••••*• 

498 Motion for Judgment Notwithstanding the Verdict 
or in the Alternative Motion for New Trial 

Comes now the Defendant by counsel and being ag¬ 
grieved by the verdict of the jury in the above action in 
favor of the Plaintiff herein respectfully moves this hon¬ 
orable court for a judgment notwithstanding the verdict or 
in the alternative for a new trial, and as reasons therefor 
states as follows: 

1. The Court erred in applying the rule of the last clear 
chance doctrine under the facts of this case. 

2. The said verdict was contrary to law. 

3. The said verdict was contrary to the evidence. 

4. The said verdict was contrary to the weight of the 
evidence. 

5. The said verdict was excessive. 

6. The Court erred in permitting the deposition of Harry 
C. Adams to be read. 

7. The Court erred in admitting over the objection of De¬ 
fendant, testimony which was inadmissible and prejudicial 
to Defendant. The Court erred in admitting parts or ex¬ 
cerpts from traffic regulations which were not material 
to the issues. 

8. And for such other and further reasons as are on the 
transcript of testimony and will be urged at the hearing 
hereof. 

Ford, Bergson, Adams & Borkland 
By /s/ Albert F. Adams 

Attorneys for Defendant 
Filed March 31,1952 World Center Building 

Washington 6, D. C. 
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499 Order Overruling' Motion for Judgment Notwith¬ 
standing Verdict and Granting Motion for New Trial 

Unless Condition is Fulfilled 

Upon consideration of the Motion for Judgment Notwith¬ 
standing the Verdict or in the alternative Motion for a 
New Trial filed herein by the Defendant, it is by the Court 
this 29th day of April, 1952, 

Ordered that the Motion for Judgment Notwithstanding 
the Verdict be and the same hereby is overruled and that 
the Motion for a New Trial be and the same hereby is 
granted unless the Plaintiff consent in writing in this cause 
within ten days from the date herein to a reduction in the 
amount of judgment to Twenty-five Thousand Dollars 
($25,000.00). 

/s/ Alexander Holtzoff 

Judge. 

• •••••••• 

500 Consent by Plaintiff to Reduction of Verdict from 
Forty Thousand Dollars to Twenty-Five Thousand 

Dollars 

Comes now the plaintiff in the above-entitled cause of 
action and voluntarily remits from the amount of the ver¬ 
dict entered hitherto in said cause, all in excess of Twenty 
Five Thousand Dollars ($25,000.00) and consents that the 
verdict and judgment in said cause be entered of record in 
said amount of Twenty Five Thousand Dollars ($25,000.00). 

/s/ Michael Andrich, 

Plaintiff. 

/s/ Dorsey K. Offutt, 

Attorney for Plaintiff 
927 15th Street, N. W. 

Washington, D. C. Filed May 8, 1952 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

17 Mr. Offutt: * * * The other thing I wanted to ask 
Your Honor, we have been trying to determine what 
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is the best method to do this. Mr. Walker, who had drawn 
the pleadings, asked for punitive damages. 

The Court: That is ridiculous, of course. 

Mr. Offutt: I wanted to amend the complaint so as to 
ask for all the damages as compensatory damages. 

The Court: What do you want to make it for? 

Mr. Offutt: $50,000. 

Mr. Adams: I assume I have no right to object, 
18 but I don’t see how the case has become more val¬ 
uable. 

The Court: Do you object? 

Mr. Adams: I do. I think the amount should be a total of 
$35,000. 

The Court: I will let you amend up to $35,000, and let 
the prayer be for $35,000, because of course punitive dam¬ 
ages are not permissible in an action such as this. 

• *•*•••# 

20 Mr. Offutt: How shall we make that change in the 
pleadings ? 

The Court: The complaint will be considered so amend¬ 
ed. 

• ••*•••• 

22 The Court: If you gentlemen can agree on a 
sketch carefully prepared, that may be better than 
a hurriedly drawn sketch on the blackboard. 

(The sketch produced by Mr. Adams was tacked on the 
blackboard.) 

*•••*•*• 

41 Michael Andrich, the plaintiff herein, called as a 

witness in his own behalf, was duly sworn. 

• #•**•*# 

44 Direct Examination 

By Mr. Offutt: 

Q. Mr. Andrich, take your time, speak distinctly and 
slowly, and sit back so that your head will be up, and try 
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to talk so that I will hear you back here, and then His 
Honor and the members of the jury and everybody will 
hear you. 

What is your name? A. My name is Michael Andrich. 
Q. You will have to do better than that. A. My name 
is Michael Andrich, Andrich. 

Q. Where do you live, Mr. Andrich? A. At the present 
time I live at 1512 Twelfth Street. 

Q. Where did you live on June 20, 1947? A. I lived at 
1229 Twelfth Street, apartment 41. 

Q. Is that Northwest? A. Northwest, yes. 

Q. How old are you, Mr. Andrich? A. At present? 

Q. At present. A. I am 57. I will be 58 next Septem¬ 
ber. 

45 Q. How old were you on June 20, 1947? A. 53. 
Q. What is your occupation? A. I am selling 

newspapers. 

Q. Where do you sell newspapers now? A. Now at 15th 
and Eye, in front of the Liberty National Bank. 

Q. That is 15th and Eye, Northwest? A. Yes. 

Q. Where were you selling newspapers on June 20, 1947 ? 
A. By the Ambassador Hotel, 14th and K. 

Q. How long have you been selling papers? A. About 
four and a half vears. 

Q. You mean you had been selling papers at 14th and K 
about four and a half years? A. Yes. 

Q. That was in 1947 you had been selling them four and 
a half years? A. Yes. 

Q. Had you been selling them at that corner all that 
time? A. Prior to that I sold papers at 14th and Eye, 
before Pearl Harbor. 

Q. Where did you have your stand that you sold your 
papers from? Where did you keep your papers? 

46 A. At that time I kept my papers next to the build¬ 
ing, near Liggett’s drugstore. 

Q. Would that be on the K Street side or the 14th Street 
side? A. K Street side. 

Q. On the K Street side? A. Yes. 
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Q. Were they on the sidewalk or next to the building? 
A. Next to the building. 

Q. You remember this accident. We are inquiring about 
this accident that occurred on June 20, 1947, when you 
were struck by a taxicab. What time was this accident? 
A. Approximately between 2:30 and 3:00. 

Q. What sort of a day was it? A. Sir? 

Q. What kind of day was it? What was the weather? 
A. A bright day; bright. 

Q. Where were you before this accident happened? I 
mean, where had you been, what part of the street? A. I 
was at the corner of K Street, by the corner of the Ambas¬ 
sador Hotel. 

Q. What attracted your attention and made you go into 
K Street where you were? A. Because I didn’t have 
enough papers to last me until about 4:30. 

47 Q. So what did you do? What happened? A. I 
hollered to the driver and said, “Do you have any 
papers?” He said, “Yes.” He said, “Come over and get 
them.” 

Q. What driver are you talking about? A. Driver who 
carries the newspapers in a truck. 

Q. But what news truck? A. Washington News Com¬ 
pany. 

Q. Washington News Company? A. Yes. 

Q. Where was that truck that you are referring to? A. 
Right about the middle of the Tower Building. 

Q. How did it get to the middle of the Tower Building? 
Is that where you first saw’ it? A. I saw’ it coming on 14th 
Street and turn, and I asked, “Do you have any papers?” 

The Court: Mr. Offutt, I don’t think the witness could 
mean what he said. He said the middle of the Tower Build¬ 
ing. Does he mean on the street near the center point of 
the building? 

Mr. Offutt: Yes. 

The Court: Suppose you bring that out. 
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By Mr. OfEutt : 

Q. When yon said the middle of the Tower Building, 
what did yon mean? A. I mean between the two 

48 doorways. One doorway is the entrance to the 
Tower Bnilding. 

The Court: What street was the truck on? 

The Witness: On 14th Street 

The Court: On 14th Street? 

The Witness: On K Street, I mean. 

The Court: Was it east or west of 14th Street? 

The Witness: Between 14th and 15th. 

By Mr. Offutt: 

Q. That would be west of 14th Street? A. Yes. 

Q. You said it was between two doorways. What other 
doorway are you speaking of? A. The other door is the 
entrance to the drugstore. 

Q. What was the color of the light on 14th Street when 
you saw the truck coming? A. My newspaper truck had 
the right of way and it turned on K Street on the green 
light. 

Q. It made a right-hand turn from 14th to K? A. Yes. 

Q. When this truck stopped between the doorway en¬ 
trance to the Tower Building and the doorway entrance to 
the drugstore, what part of K Street was it in, the portion 
between the island and the curb, or the the portion between 
the islands? A. Between the islands. 

Q. Between the island and what? A. And the 

49 sidewalk. 

Q. Were there any other cars parked in that nar¬ 
row portion of the street between the island and the curb 
when the truck turned in? A. I suppose there were, some¬ 
times they park there and sometimes they don’t. 

Q. When the truck turned and stopped there, what did 
you do? A. I hollered at the truck driver. I said, “Do 
you have any papers?” He said, “Yes; come on over and 
get them.” 
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Q. Do you know who this man was to whom you were 
talking? A. His name was Melton. He died. 

Q. M e 11 o n? A. Yes. 

Q. You say he died? A. About a year ago, yes. 

Q. Do you know where he lived? A. No. 

Q. After you had this conversation with him, what did 
you do? A. I went across to get the papers. 

Q. Was there anybody else on the truck with Mr. Melton? 
A. No. Mr. Melton was by himself. 

Q. No one else was on the truck with him? A. No. 

50 Q. As you started to cross the street, you had to 
cross this narrow part between the south curb where 

the Ambassador was and go to the island? A. Yes. 

Q. Was there any traffic on that narrow portion of the 
street, moving at that time? A. No. 

Q. Were there cars parked between the entrance to the 
Ambassador Hotel and the corner? A. I suppose. 

Q. Were there any other cars parked on the street in 
that area? A. Not on the street. 

Q. Were any cars parked between the island on the 
south side and the island on the north side? A. Yes. 

Q. What did you see there ? A. I seen some cars stand¬ 
ing there, take a load on and off and go away. 

Q. Is there a bus stop sign on this island? A. Bus 
stop sign, yes, Capital Transit bus. 

Q. What about Capital Transit bus? A. They stop 
and load and unload. 

Q. Was there one there at that time when you 

51 started across? A. Yes. 

Q. What was the color of the light over at the 
Hamilton Hotel? A. Green. 

Q. After you crossed that narrow part and got to this 
first island here, did you continue on your way across the 
street, or did you stop there? A. I went across diagon¬ 
ally before the bus; I crossed diagonally. 

Q. When you went in front of the bus, what was the 

color of the light? A. It was still green. 

• #*» • • • • 
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59 By Mr. Offutt: 

Q. Mr. Andrich, keep your voice up like you did 
yesterday so that the Court and all members of the 
jury can hear you. 

We had gotten to the point where you had walked across 
from the southwest corner by the Ambassador Hotel, 
Liggett’s drugstore, crossed the narrow portion of the 
street and this safety island, and walked in front of a bus 
that was standing here. A. Yes. 

Q. During the time you walked from the point on 

60 the southwest corner across to the point in the 
street where you had walked in front of the bus 

that was standing on the south side of the street waiting 
for the light to change, where were you with respect to the 
crosswalk? Were you ever put out of the crosswalk? A. No. 
I was on the crosswalk, on the island, and I went in front 
of the bus and cut diagonally. 

Q. You say got diagonally? A. Cut diagonally. 

Q. When you cut diagonally, how far beyond the bus 
had you gone? A. Beyond the bus? 

Q. Yes. Had you reached the center of the street when 
you started to cut diagonally? A. No. Right from the 
bus. 

Q. Right from the bus? A. Yes. 

Q. Do you remember if there was any other car along¬ 
side the bus also waiting for the light to change? A. 
There was no car near me. 

Q. Were there any other ears in motion coming from 
your right before you started to cnt diagonally? A. I 
didn’t see any. 

Q. When you passed in front cf the bus, what 

61 was the color of the light on the northeast cohner, 
the Hamilton Hotel corner? A. It was green. 

Q. And that is the light that controls 14th Street traffic? 
A. Yes, sir. 

Q. What happened then when you cut diagonally? Which 
directions were you headed towards? A. I was towards 
the news truck between the two doorways— 
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The Court: Would you mind repeating that answer? 

Mr. Offutt: If you keep your head towards me. 

The Court: Would you mind repeating your answer? 

The Witness: I was almost across to the Tower Build¬ 
ing, almost. 

By Mr. Offutt: 

Q. Almost to the Tower Building? A. When I got 
struck, yes. 

Q. Where was the truck standing when you cut diagon¬ 
ally to go almost to the Tower Building? A. In the island. 

Q. Where was it with respect to the entrance to the 
Tower Building? 

The Court: I think he testified yesterday the truck was 
west of 14th Street and between the two entrances 
62 to the Tower Building. 

Mr. Offutt: Yes, I think he did say that 

By Mr. Offutt: 

Q. This is the entrance to the drugstore, and this is the 
entrance to the Tower Building. So that the truck was 
about in this position? A. Yes, about. 

Q. Wlien you cut diagonally, did you go towards the 
truck? A. Towards the truck, yes. 

Q. Did you ever reach the island? A. I didn’t reach 
the island. 

Q. How close were you to the island when you were 
struck? A. About 7 or 8 feet. 

Q. About 7 or 8 feet? A. Yes. 

Q. Did you see the vehicle which struck you before you 
were struck? A. No, I didn’t see it. 

Q. Did the vehicle which struck you sound any horn or 
warning signal before you were struck? A. I didn’t hear 
any. 

Q. Was your hearing good then? A. Yes, my hearing 
was very good. 

Q. Is your hearing good now? A. Yes, sir. 


63 
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Q. When you were struck, where were you struck, 
what part of your body? A. I was struck on the right leg 
right on the ankle. 

The Court: What was the last statement? 

The Witness: On the right leg. 

The Court: Will you read his answer, please? 

(The reporter read the answer referred to, as follows: 

“I was struck on the right leg right on the ankle.”) 

By Mr. Offutt: 

Q. Will you step down here a moment, please? I am in 
the position of the truck, and you were going towards the 
truck. A. Yes. 

Q. Will you point to the part of the body that the taxi 
struck. Did it strike the back, side, front, or what part of 
you? A. It struck me right here on the right, because it 
threw the leg over to the left, and the left ankle was very 
much injured also. 

Q. Your left ankle? A. Left ankle too. 

Q. Resume your seat. Then what happened to you. A. 

I jumped about 2 or 3 feet from the taxicab. 

64 Q. Did you jump, or did the car that struck you 

knock you that distance? A. No, it didn’t knock 
me down. I went down myself. 

The Court: Will you read the answer? 

(The reporter read the answer referred to, as follows: 

“No, it didn’t knock me down. I went down myself.”) 

The Witness: Yes. 

By Mr. Offutt: 

Q. You mean- 

Mr. Adams: Just a minute. I don’t think the answer 
needs characterization. 

Mr. Offutt: I think I can complete my question. I object 
to the interruption. 

The Court: Just a moment. Ask your question, Mr. 
Offutt. 
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By Mr. Offutt: 

Q. When yon walked in front of the bus and started to 
cut diagonally over toward the truck, had the bus moved 1 
A. No. The bus had the red light, not to go. 

Q. You have answered the question. The bus was still 
there? A. Yes. 

Mr. Offutt: Did he say what kind of bus, Your Honor? 
I am not sure. 

By Mr. Offutt: 

Q. Did you say what kind of bus it was? A. It 

65 was a Capital Transit bus, the best I remember. 

Q. Do you know the number of the bus? A. No. 
Q. After you had been struck by this car, did you see 
the car that struck you? If so, tell us what kind of a car it 
was. 

The Court: It is not disputed, is it, that the Yellow Cab 
was the vehicle that struck the plaintiff? Is that disputed, 
Mr. Adams ? 

The Court: It is not disputed, is it, that the Yellow Cab 
was the vehicle that struck the plaintiff? 

Mr. Adams: Oh, no. 

The Court: That is conceded, Mr. Offutt. 

By Mr. Offutt: 

Q. After the Yellow Cab struck you, tell us what pain 
or discomfort, if any, you had and where it was. A. I 
went down, and my friend, Walter Orzechowski, was stand¬ 
ing — 

The Court: Bead the question. 

(The reporter read the question referred to , as follows: 
“After the Yellow Cab struck you, tell us what pain or 
discomfort, if any, you had and where it was.”) 

A. There was a discomfort. There was a compound 
fracture. 

66 Mr. Adams: Your Honor, I object to that. 

The Court: Objection sustained. 
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By Mr. Offutt: 

Q. Were yon able to stand np and stay on yonr feet after 
you were struck? A. No. 

Q. Did you see anybody you knew after you had been 
struck and while you were lying down? A. My friend. 

Q. WTiat was his name? A. Walter Orzechowski. 

Q. Orzechowski? A. Yes. 

Q. Did Mr. Orzechowski stay with you until you were 
carried to the hospital? A. Yes. 

Q. Did the taxi driver come up to speak to you while you 
were lying on the street? A. Yes, he came out of the cab 
and said, “I am sorry, Pop.” 

Q. Did you know him before the accident? A. No. 

Q. Did he say anything to you other than, “I am sorry, 
Pop”? A. No. 

67 Q. Did a policeman come over to where you were 
before you were taken to the hospital? A. I didn’t 
see any. 

Q. Did you see anyone else around there at the time you 
were lying there waiting to be carried away in the ambu- 
lanc that you knew the name of, except Mr. Orzechowski? 
A. That is all I knew by his name. Other people I didn’t 
know by their names. 

Q. When you were carried to the hospital, were you car¬ 
ried in an ambulance, or some other kind of vehicle? A. 
In an Emergency Hospital ambulance. 

Q. Did Mr. Orzechowski go with you? A. Yes. 

Q. After you got to the hospital, were you admitted to 
the hospital? You were admitted , were you not? A. Yes. 

The Court: What hospital? 

The Witness: Emergency Hospital. 

By Mr. Offutt: 

Q. Did Mr. Orzechowski stay there with you? A. He 
stayed until I went to the operation. 

Q. He stayed until you went in for the operation? A. 
Yes.' 


Q. Did you see any policeman at that hospital? A. At 
the hospital they came afterwards. 

68 Q. Did anyone at the scene of the accident give 
you his or her name and address other than Mr. 

Orzechowski? A. No; nobody. 

• •••••••• 

Q. After you were admitted to Emergency Hospital, how 
long were you there the first time? A. From June 20 up 
until November 1. 

• ••••••*• 

69 By Mr. Offutt: 

Q. What doctor took care of you in the hospital? A. The 
doctor in the hospital that took care of me? Dr. Neviaser. 

Q. Neviaser? A. He was the first one. And Dr. 
Hand. 

Q. Doctor who ? A. Dr. Frank Hand. 

Q. H a n d? A. Yes. Dr. Hawfield. 

Q. Hawfield? A. Yes. And Dr. Mitchell. 

Q. Is that Edward Mitchell? Do you know Dr. Mitchell’s 
first name? A. No. 

Q. Do you know any other doctors that looked after you 
while you were in the hospital? A. There were a lot of 
doctors. 

Q. Were there others that you don’t know the names of? 
A. That is right. 

Q. After you were operated on the first time, the first 
day you got there, was there any appliance of any kind on 
your body that had not been on it before the accident? A. 
When I got to the hospital they gave me an injection, 

70 an anesthetic. 

The Court: I don’t think he understood your ques¬ 
tion. 

Mr. Offutt: It is not responsive. 

The Court: We will let the statement stand, but it is not 
responsive. 
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By Mr. Offutt: 

Q. After you came out of the hospital room, did they 
have a cast on you? A. Yes, I had a cast. 

• * • There followed testimony of plaintiff with reference 
to periods of hospitalization, operative procedures and 
medical treatments, expenses, and related subjects, which 
testimony was reported but is not here transcribed. 

Mr. Offutt: Call Dr. Hand, please. 

Dr. Frank M. Hand thereupon testified. His testimony 
was reported but is not here transcribed. 

(Thereupon, at 12:30 p. m., a recess was taken until 1:45 
p. m.) 

• •••••••• 

71 Miss Merciedie Headen, an employee of Emerg¬ 
ency Hospital, thereupon testified and produced cer¬ 
tain records in connection with the treatment of the plain¬ 
tiff. Her testimony was reported but is not here tran¬ 
scribed. 

Dr. Julius Radice thereupon testified. His testimony 
was reported but is not here transcribed. 

Michael Andrich, the plaintiff, was thereupon recalled, 
and testified further on direct examination with reference 
to his injuries, treatments therefor, expenses, and loss of 
earnings (as to loss of earnings objection was made and 
sustained because it was not claimed in pretrial order, 
and proffer was made). This testimony was reported but is 
not here transcribed. 

• •••••••• 

75 The Court: It is stipulated the hospital bill is 
$2672.70 and that there is an additional charge of 

$178. 



76 Cross Examination 
By Mr. Adams: 

Q. Mr. Andrich, did you at one time live in Youngs- 

77 town, Ohio? A. Yes. 

Q. Recalling your testimony about this accident, 
you said that there was a bus stopped headed east on K 
Street; isn’t that correct? A. Correct. 

Q. Where was the bus with respect to the crosswalk line, 
the western crosswalk line of 14th Street? A. Right be¬ 
yond the crosswalk. 

Q. Do you mean that he was right up to the crosswalk? 
A. Yes. 

Q. He was stopped about where my finger is ? A. About. 
Q. Which is just to the north of the south island and 
against this crosswalk? A. Yes. 

Q. Now, you testified that the news truck turned from 
14th Street and went down the portion of K Street which 
is between the north island and the north curb, and stopped 
between the drugstore entrance and the entrance to the 
Tower Building; is that correct? A. Yes. 

. .. 

78 By Mr. Adams: 

Q. So that the truck was in this area right here? 
A. In the area about 75 feet from the crosswalk. 

Q. You say he was about 75 feet down from this cross¬ 
walk? A. Approximately, yes. 

Q. And the bus was right in this area here; is that right? 
A. Exactly, yes. 

Q. You were selling papers in this area, which is the 
sidewalk of 14th Street and the sidewalk of K Street; is 
that right? A. Yes. 

Q. And you saw the truck come down and make this turn ? 
A. Yes. 

Q. When you were on the sidewalk; is that right? A. 
Yes. 
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Q. And yon went over to the curb? A. Yes. 

79 Q. Yon went over to the cnrb. Now, can yon tell 
us where on this cnrb yon were when yon were talk¬ 
ing to the man in the truck? A. Right on the cnrb of the 
crosswalk. 

Q. Right on the cnrb of the crosswalk? A. Yes. 

Q. Were yon near this line, the northern line, or were 
yon out here near the southern line of the curb? A. I was 
on the south corner. 

Q. You were- A. On the south corner. 

Q. You were on this corner? A. That is right. 

Q. Right here? A. Yes. 

Q. Yon were right near where this crosswalk line join 
the cnrb? A. Yes. 

Q. And yon were talking to the man on the truck? A. 
Yes. 

Q. That is when he said, ‘*Come and get some papers”? 
A. Yes. 

Q. Then yon started across the crosswalk here, did 

80 yon not? A. The crosswalk to the island. 

Q. And yon reached the island? A. I reached the 

island. 

Q. And a bus was stopped right up close to this cross¬ 
walk? A. Yes. 

Q. And yon went in front- A. Of the bus and cut 

diagonally. 

Q. When you got to a point where yon were at the left 
edge of the bus, yon cut diagonally to go across the street 
to the truck; is that correct? A. That is correct 
Q. The truck was not against this curb, was it? It was 
out in this section, closer to the island than it was to the 
north cnrb of K Street; is that right? A. Close to the 
island. 

Q. When yon walked from the south cnrb of K Street to 
the island, did yon look at the light? A. Yes. 
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Q. Yon testified that this is the light yon were looking 
at? A. At the Hamilton Hotel, yes. 

Q. And did you walk or ran? A. I didn’t ran. I was 
going at a pretty good tempo. 

81 Q. Pretty good tempo? A. Yes. 

Q. Yon were walking rapidly; is that right? A. 
According to what yon call it, rapidly or good tempo. 

Q. Did yon keep yonr eyes on the light over here as yon 
walked across the street to the island? A. Yes. 

Q. Yon kept your eyes on this green light? A. I did. 

Q. When yon walked off of the island and started to pass 
across in front of the bus, did yon keep your eyes on this 
light over here? A. I still had the light, and I proceeded. 

Q. My question, Mr. Andrich, is, did you still look at this 
light over here as yon were walking in front of the bus ? A. 
Yes. 

Q. Now, after yon got in front of the bus, after you 
reached the left edge of the bus, yon testified that yon 
started on a diagonal across the street? A. Correct. 

Q. Did yon look at this light as you were going across 
on the diagonal? A. Just before I reached the left corner 
of the bus I looked up and I still had the light, and I cut 
diagonally. 

82 Q. And yon cut diagonally? A. Yes. 

Q. Now, when yon got to this left edge of the bus, 
did you see any cars stopped in the area north of the bus, 
in the center lane, headed east on K Street? Did yon notice 
any cars stopped in that lane? A. No. I had the right of 
way. 

Q. I am not talking about yonr right of way. I am asking 
yon if yon saw any cars that were stopped in the center 
lane headed east, that were stopped by the light? A. There 
was no car near me in the center lane, either center or both 
lanes. 

• •••••••• 

Q. Then there were no cars north of the bus in this area? 
A. Not so close I could be reached. 
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Q. Did you see any cars in the center lane between 14th 
Street and as far down towards 15th Street as yon looked? 

A. The lights controlling- 

The Court: Just a moment. Yon are not answer- 

83 ing the question. Read the question. 

(The question referred to was read by the reporter, 
as follows: “Did you see any cars in the center lane be¬ 
tween 14th Street and as far down towards 15th Street as 
you looked?”) 

A. No, I didn’t. 

By Mr. Adams: 

Q. You didn’t see any cars on K Street headed east? A. 
Not near me. 

Q. Did you see any cars coming east on K Street any 
distance at all? A. No. 

Q. Then the only vehicle on K Street that was headed 
east was the bus which was stopped at the crosswalk; is 
that right? A. Yes. 

Mr. Offutt: I object and move the answer be stricken. 
That is a conclusion not based on the facts and testimony. 
The Court: Objection overruled. 

By Mr. Adams: 

Q. After you got to the left side of the bus and 

84 started across on a diagonal, did you look at this light 
again? A. When I went to the left-hand side of the 

bus I looked, and I proceeded. 

Q. You looked at the light when you got to the lefthand 
edge of the bus? A. Yes. 

Q. Is that the last time- A. That is the last time. 

Q. That is the last time you looked at the light? A. That 
is the last time. 

Q. Did you ever look after you had left the left-hand 
corner of the bus? 

The Court: He has already answered that. He said this 
was the last time he looked at the light. 
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Mr.‘Adams: I will ask him a different question, Yonr 
Honor. 

The Court: Very well. 

By Mr. Adams: 

Q. After you had gotten past the left-hand edge of the 
bus and you had taken a look at the light and you were 
starting across on a diagonal, did you ever again look to 
your right? A. No; I couldn’t. 

Q. What? A. At that time- 

85 The Court: Just answer the question. 

The Witness: At that time I did not face the light, 
you know. 

The Court: Do you understand the question? 

The Witness: Yes, I understand. 

The Court: You are not answering it. Mr. Adams, sup¬ 
pose you ask the question again, leaving out the prelimi¬ 
naries and making it simpler. Just ask the question. 

By Mr. Adams: 

Q. After you looked at this light when you passed the 
bus, did you, while you were going on a diagonal, look to 
your right? A. No. I could not look to the right. 

The Court: Just answer the question. 

The Witness: No. 

By Mr. Adams: 

Q. You continued to look at the truck that was parked 
here near the Tower Building; is that right? A. Correct. 

Q. You never saw this taxicab that struck you until it 
did strike you; is that right? A. Until we had a collision, 
ves. 

Q. That is the first time you saw the taxicab? A. Yes. 

It was not possible to see- 

86 The Court: Just answer the question. 

The Witness: Yes. 
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By Mr. Adams: 

Q. Did you see any other vehicles coming from the east 
to the west before you were struck ? A. There were no ve¬ 
hicles. 

Q. I asked you if you saw any vehicles. A. I didn’t. 

Q. You did not? A. I did not. 

Q. Now, didn’t you hear a horn sounded just before you 
were struck? A. I didn’t hear no sound, and my sounding 
is very good; my hearing is very good. 

Q. I see. Do you remember my taking your deposition 
in my office at 918 Sixteenth Street on February 12, 1952? 
A. Yes, sir. 

Q. Just about a month ago? A. Yes, sir. 

• ****•**• 

87 Q. Do you remember my saying to you—and I am 
reading from page 21, near the bottom of the page, 
Mr. Offutt—Do you remember my asking you this question: 
“Did you hear a horn blow just before this accident? 
“A. A horn blew when he hit me.” 

A. When he hit me, that is correct. 

Q. That is what I asked you, if you heard a horn blow. 
A. When we got in the collision. 

Mr. Offutt: May I have that answer read ? 

A. (Continuing) Not before. 

Mr. Offutt: There w T as an interruption and I didn’t get 
what he said. 

The Court: You may not interrupt the cross examination. 
Mr. Offutt: May I have the reporter mark it so that she 
can read it to me later? I submit I am entitled to know 
what he said. 

The Court: Proceed, Mr. Adams. 

By Mr. Adams: 

Q. Then you did hear a horn blow at the time you were 
struck? A. Yes. 

Q. Did you hear any brakes go on? A. No. 



26 


Q. Yon did not hear any brakes go on? A. No. 

88 Q. The noise of tires that are dragging on the 
pavement, you didn’t hear that? A. No. 

89 Redirect Examination 
By Mr. Offutt: 

Q. Before you were struck, did the taxicab or the car that 
hit you sound a horn? A. I did not hear it. My hearing 
is very good. 

103 The Court: It may be admitted. 

(The photograph above referred to, marked 
Plaintiff’s Exhibit No. 3, was received in evidence.) 

• •••••••• 

By Mr. Offutt: 

Q. Mr. Andrich, Mr. Adams referred to “this” light and 
pointed to a light, and he asked if you looked at the light, 
and at the time he was pointing to the light on the 

104 northeast corner, which is the light controlling 14th 
Street traffic near the Hamilton Hotel. A. Yes. 

Q. What was the color of the light when you last saw it? 
A. It was green. 

• •••••••• 

42 Mr. Adams: I take it Mr. Offutt is referring to the 
deposition of a man by the name of Harry C. Adams. 

I don’t believe anybody in this courtroom knows whether 
or not he is in town, and if he is in town, or if it can’t 

43 be shown he is out of town, his deposition cannot be 
used. 

The Court: That is a different matter. 

Mr. Adams: He testified he lived at 1130 Twelfth Street, 
Northwest 

The Court: Just a moment. You are proposing to read 
the deposition of Harry C. Adams ? 
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Mr. Offutt: Yes, Your Honor. 

The Court: And you are objecting to the reading of the 
deposition on the ground it does not appear that the de¬ 
ponent is not within the jurisdiction or within 100 miles 
of the place of trial? 

Mr. Adams: That is correct. 

The Court: What do you say to that? 

Mr. Offutt: He told us he was going to Florida. Mr. 
Walker tells me the man is out of town. 

The Court: I can’t rule on such informal information if 
it is challenged. 

Mr. Offutt: I am not prepared to say except that he said 
he was going out of town. It is on page 4 of the deposition 
what he said. Mr. Adams asked that question. 

The Court: All he says is that he planned to go to Florida, 
but he didn’t know exactly when. That is not sufficient. 
No, gentlemen, under the rules I shall have to exclude the 
deposition. However, you may furnish the necessary proof 
and renew the offer. 

• #•**•••* 

105 The Court: You are tendering the deposition of 
Harry C. Adams? 

Mr. Offutt: Yes. 

Mr. Adams: I am objecting on the ground there is no 
showing he is not in Washington, no showing of his un¬ 
availability. 

The Court: I will overrule the objection, because the 
marshal’s return is that he cannot be found. 

Mr. Adams: I can produce the landlady at 1130 Twelfth 
Street, Northwest, the address given in the deposition, who 
will testify he never lived there. 

The Court: I don’t think that is relevant as to the inad¬ 
missibility. 

Mr. Adams: If a subpoena is issue for an address where 
he never lived, of course it will be returned not found. 
The Court: It says 1130 or 1138. 


106 
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Mr. Adams: The address the witness gave at the 
taking of his deposition was 1130 Twelfth Street. I believe 
he said it more than once in that deposition. I believe I 
asked him where he lived. 

The Court: I tell you what I will do. I will admit 
this deposition, but I will let you call the landlady as your 
witness for the purpose of impeaching this witness, to show 
he never lived there, if that is the case. 

Mr. Adams: That is not as important to me as excluding 
it. I would like to put this man on the stand. 

The Court: You cross examined him, didn’t you? 

Mr. Adams: Yes, but I didn’t know anything about him 
at that time. I know a lot about him now. 

The Court: Would you care to disclose your information? 

Mr. Adams: That he has been convicted of crime. I can 
show it, but that is not as effective as if I had him on cross 
examination. 

The Court: You can put the judgment of conviction in 
the record. 

Mr. Adams: Unless the plaintiff can show this man is 
not in Washington they cannot put in his deposition. For 
the man to testify he lives at 1130 Twelfth Street, and issue 
a subpoena for 1130, which is an address where he never 
lived, is a travesty on justice. The jury is entitled 
107 to look at the person. 

The Court: What about that? 

Mr. Offutt: X told Mr. Adams I had done the same thing 
he apparently did when I found I could not find this man. 
He does not live at 1130. I told Mr. Adams I found that 
out. But he lives at 1138. That is why I put 1138. I had 
in my notes 1138. 

The Court: 1130 is what the deposition says. 

Mr. Offutt: But I was there, and I put in my notes 1138. 
I checked myself and the man did live at 1138. I talked to 
the landlady there and to a man there, and the man said he 
left town. I don’t know what else we could do. I went 
there with Mr. Stein, and he did live at 1138, and he left 
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some things there. He said he was going to Florida. His 
mother was supposed to meet him here when she returned 
from California, and he was going to Florida. 

The Court: You should be able to prove that. 

Mr. Offutt: I am stating that as an officer of the Court. 
The Court: You should be able to prove he is more than 
100 miles from here. 

Mr. Offutt: Richmond is more than 100 miles. 

The Court: There is no testimony before the Court that 
the man went to Richmond. 

Mr. Offutt: He said he was going to Florida. 

108 The Court: You are not testifying, are you? It 
will be sufficient if you can put a witness on the stand 

to testify what you have just stated to me. 

Mr. Offutt: I can produce such a witness. I went out 
there myself, personally. 

The Court: Who gave you that information? 

Mr. Offutt: Mr. Underwood. 

The Court: WTio is he? 

Mr. Offutt: He lives there. 

The Court: He is a roomer at the same house ? 

Mr. Offutt: Yes, and he knows the man. 

The Court: And he can testify to statements made by 
Harry Adams that he was leaving for Richmond and 
Florida? 

Mr. Offutt: That is right. 

The Court: Then I think you ought to produce Mr. Un¬ 
derwood. 

Mr. Offutt: All right. And he told Mr. Walker he was 
going. 

The Court: You can put Mr. Walker on as a witness. 

Mr. Adams: He can put him on as a witness. I don’t 
know what he can testify. 

The Court: You can put him on as a preliminary witness. 

109 Orin deMotte Walker, produced as a witness by 
the plaintiff, having been first duly sworn, was 

examined and testified as follows: 
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Direct Examination 
By Mr. Offutt: 

Q. Mr. Walker, what is your full name? A. Orin de- 
Motte Walker. 

Q. Are you a practicing lawyer in the District of Colum¬ 
bia? A. I am. 

Q. How long have you been practicing law? A. Since 
1900; 52 years. 

Q. You were associated with the late Senator James 
Watson? 

The Court: We will exclude that. I think that was an 
improper question. You don’t have to qualify this wit¬ 
ness. You will interrogate him concerning a very narrow 
matter. 

110 Mr. Offutt: I am presenting him to the jury and 
showing who he is. 

The Court: The matter concerning which he will testify 
is a matter for the Court to determine and not the jury. 

Mr. Offutt: I see. 

By Mr. Offutt: 

Q. Did you talk with Harry C. Adams, a witness in this 
case? A. I have. 

Q. Did Adams tell you where he wras going? 

The Court: When was the conversation, Mr. Walker? 

The Witness: I have had two or three conversations 
with him. The last one was, I think, about the middle of 
last w’eek. 

By Mr. Offutt: 

Q. Tell us what he said. A. He said he was going to 
Richmond or Norfolk that day. 

Q. Did he say anything else about where he was going or 
his plans? A. His plans were to go on down to Florida. 

Q. And after going to Florida did he say anything about 
w’here he was going? A. Nothing further to me. 
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Q. Did he say anything about his mother? A. Yes. He 
said his mother was coming here from California, 

111 and that she would be in Chicago the day he was 
leaving. 

Q. So far as you know, is Mr. Adams in the city or out 
of the city? A. So far as I know he left town and is not 
here. 

Mr. Offutt: That is alL 

Cross Examination 
By Mr. Adams: 

Q. What day was it you talked to him last week? A. 
Tuesday or Wednesday. 

Q. You don’t know if it was Tuesday or Wednesday? A. 
No, I don’t. 

Mr. Adams: Will Your Honor indulge me just a mom¬ 
ent? 

The Court: Surely. Did he say how soon he was leaving? 
The Witness: He said he was leaving right away. That 
is what he told me. 

By Mr. Adams: 

Q. Did you say anything to him about the imminence of 
this trial? A. I did. 

Q. Did you ask him to stay? A. I told him I would 
like for him to stay. He said he couldn’t do it, he had 
given his deposition and he thought that was good enough, 
and he had to go on this trip. 

112 Q. Who was he to meet? A. He was meeting his 
mother as far as I know. 

Q. His mother? A. Yes. 

Q. And she was coming from California to Chicago? 
A. She was in Chicago, he said, on that day. 

Q. And he was going to Richmond? A. He was going 
there, yes. 

Q. Do you know whether or not he left? A. I do not. 

Q. W T hen did you first meet him? A. A year or so ago. 
Q. Do you know where he lived? A. I do not. 
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Q. Where did you meet him on Tuesday or Wednesday 
of last week? A. Up at Mr. Offutt’s office. 

Q. He was in Mr. Offutt’s office on Tuesday or Wednes¬ 
day of last week? A. That is my recollection. 

Q. Was that at the time of the deposition? A. No, that 
was before. 

Q. Before the deposition? A. No, that would be after 
the deposition. I don’t remember the date of the deposi¬ 
tion. 

113 Q. Do you know how long it was after the deposi¬ 
tion? A. No, not without knowing the date. 

Q. What arrangements were made by you to meet with 

him at Mr. Offutt’s office? A. I don’t recall that there 

% 

was any particular arrangement at all. 

Q. Mr. Walker, you were the first attorney in this case; 
you filed this suit, didn’t you? A. Yes. 

Q. Did you have his name as a witness in this case when 
you first filed the suit in 1950? 

Mr. Offutt: I object to that. 

The Court: Objection overruled. 

A. I did not. 

By Mr. Adams: 

Q. When did you first get his name? A. I would say 
probably four or five months after the case was brought to 
me. 

Q. Who gave you his name? A. Mr. Andrich. 

Q. What address did you have for Mr. Adams? A. Mr. 
Adams at that time, as far as I could say, had no fixed 
address. 

The Court: What does he do for a living? 

The Witness: That I can’t tell you. 

114 The Court: He has no fixed address? 

The Witness: We had to chase all over town to 
trv to find him at the time. 
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The Court: In view of the marshal’s return that he has 
not been able to locate the witness Harry C. Adams, and 
in view of the testimony of Mr. Walker, I think there is 
sufficient foundation for permitting his deposition to be 
read. I will allow his deposition to be read. 

Mr. Adams: I object, Your Honor. 

♦ #***••** 

Mr. Adams: Your Honor, I wonder if I might ask Mr. 
Walker another question that has occurred to me. 

The Court: Yes, indeed. Mr. Walker, resume the stand. 

Orin deMotte Walker resumed the stand for further 

Cross Examination 

By Mr. Adams: 

Q. Mr. Walker, you were present at the bench 
115 conference on Friday, I believe, when the question 
of Adams’ deposition came up, were you not? A. I 
don’t recall being at that particular one. 

Q. Haven’t you been at virtually all the bench confer¬ 
ences? A. Not all the time. 

Q. You don’t recall a discussion with respect to the use 
of the deposition of Adams? A. No, I don’t recall it. 

117 Deposition of Harry C. Ada m s 

(Questions read by Jacob A. Stein, Esq. 

Answers read by Dorsey K. Offutt, Esq.) 

Direct Examination 

“By Mr. Offutt: 

“Q. Mr. Adams, will you state your full name, please? 
A. Harry Cabell Adams. 

“Q. Where do you live, Mr. Adams? A. 1130 Twelfth 
Street, Northwest. 

“Q. That is in Washington, D. C.? A. Yes. 
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“Q. Mr. Adams, we are inquiring into an accident which 
occurred on June 20, 1947, at Fourteenth and K Streets, 
Northwest, where a man was injured in a collision with a 
taxicab. Were you in that vicinity when that acicdent oc¬ 
curred? A. I was. 

“Q. Will you tell us, did you know' the man who w'as 
injured? A. Yes, I did. 

“Q. Where w’ere you at the time? A. On the southw'est 
corner of Fourteenth and K, on K Street just above the K 
Street entrance to the drugstore there. 

“Q. About w’hat time of day was it? Do you re- 

118 member? A. About 2:30. 

“Q. Do you know where the Tow'er Building is? 
A. Yes, that is on the northwest corner. 

“Q. And the Hamilton Hotel? A. That is on the north¬ 
east corner. 

“Q. Was the corner that you were on near the Ambassa¬ 
dor Hotel? A. That is right; the Ambassador Hotel. 

“Q. Is there a place of business on the street floor there 
on the corner of Fourteenth and K? A. The Ambassador 
Drugstore. It is the Ambassador now’, but I believe that 
it was Liggett’s at the time of this accident, but I am not 
sure. 

“Q. The man wrho was struck at that time w’as Michael 
Andrich. Did you know' his name before the accident ? A. 
No, but I called him Mike. I knew' him for approximately 
eight years, I guess, that he w’as on that corner. 

“Q. When you say he was on that corner, what business 
was he in, if you know? A. News dealer and magazines; 
newspapers. 

“Q. Had you seen him on that corner before this acci¬ 
dent happened? A. You mean on this day? 

“Q. Yes, on the same day. A. I saw* him for a 

119 few minutes. I went in the Ambassador Drugstore 
to make a phone call, and I came out and I had a 

few' w'ords with him, possibly for two minutes, w'hen I 
heard this party hollering out 1 Papers. ’ 
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“Q. "Who was that you heard call that? A. Well, I had 
observed, because I used to buy papers regularly from 
Mike, these news trucks go up and round the corner and 
drop off papers, and they would holler out ‘Papers,’ and 
he would go and pick them up.” 

The Court: Just a moment. Do not read colloquy between 
counsel. Just read questions to the witness and answers 
by the witness. i 

(Continuing reading:) 

“Q. Mr. Adam, with the cooperation of the other Mr. 
Adams here, who is a lawyer and who happens to have the 
same last name as yours, we had arranged to take your de¬ 
position today,”- 

The Court: In view of the fact I am allowing this deposi¬ 
tion to be read, I think this part of the deposition becomes 
irrelevant, and I am going to exclude anything about the 
witness’ plans to go to Florida, and so forth, and that will 
exclude the balance of page 4 and everything on page 5. 
Now you may proceed. I 

(Continuing reading:) 

‘‘Q. I think we were right at the point when you 
120 were talking about someone calling to Mike. A. Yes. 

“Q. Would you tell us who it was that called him? 
A. It was the news distributor, the driver of the truck. 

“Q. WTiere was the news distributor at the time he 
called him? A. When he called he was nearing the north¬ 
west corner of Fourteenth and K, and Mike started and 
the news truck made a right turn into K Street, going west. 

“Q. What part of K Street going west did the news 
truck drive into? A. He drove between the south curb 
of K Street and the north curb of the island. There are 
two islands on that street, one on the north side and one 
on the south side. 

“Q. When you say the south curb, do you mean the 
curb of K Street near the Tower Building? A. Yes, that 
is right. 
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“Q. So that the truck was between the island and the 
curb that is nearest to the Tower Building? A. That is 
the turn that he made. 

“Q. Did the truck stop after it made the turn into that 
space between the island and the curb? A. Well, I could 
not say that; I could not tell where it stopped. 

“Q. What was the color of the light at Four- 

121 teenth Street at that time? A. Green. 

“Q. Where was that light that you are referring to 
that was green on Fourteenth Street? A. On the northeast 
corner, by the Hamilton Hotel. 

“Q. Tell us what happened then. A. Well, when Mike 
was called, when the party hollered ‘ Papers, ’ he started to 
walk across K Street to the north side, and there was a 
bus, a Capital Transit bus, parked there at the bus stop. 

“Q. Which way was the Capital Transit bus headed? 
A. It was headed east. 

“Q. Go ahead. A. I saw Mike walk across the street to 
pick up these papers, and, with that—I don’t just recall; 
somebody called me, or T spoke to someone, and Mike had 
got out of my view. I could not see him for the reason 
that I was standing by that bus, n the side of the bus, and 
my vision was obscured. 

“Q. You did not see the actual collision? A. I could 
not, no. 

“Q. When Mike started across the street, as you stated, 
what part of the street did he start from? A. He started 
from the southwest corner, and had crossed the island, the 
south island, and continued over to, I would say, the white 
line in the middle of the street. 

122 “Q. In the middle of K Street? A. In the middle 
of K Street. 

“Q. How far was he across K Street when you lost sight 
of him? A. He was halfway across or maybe three or 
four feet beyond that white line, going north. 

“Q. What was the color of the light for Fourteenth 
Street at the time you saw him cross from the southwest 
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corner over to beyond the white line in K Street? A. The 
light was green. 

“Q. Is that the same light you refer to, over by the 
Hamilton Hotel? A. That is right. 

“Q. This bus that you spoke of that was stopped there, 
headed east, where was that with respect to the corner of 
Fourteenth Street? Is there a bus stop sign there? A. 
There is a bus sign, and both Virginia and Capital Tran¬ 
sit buses stop there going east, and there is a pedestrian 
line, and that bus had pulled out to the west pedestrian line 
and was waiting there. 

‘ ‘ Q. Do you know what kind of a bus that was that pulled 
up to the west pedestrian line of the crosswalk? A. Capi¬ 
tal Transit. 

“Q. When Mr. Andrich, or Mike, as you called him, went 
across the street toward the news truck that you re- 

123 ferred to, did he cross within that pedestrian line, 

or what- A. Yes. 

“Q. Did you see any other vehicle in the vicinity of 
that intersection at about the time Mr. Andrich, the plain¬ 
tiff, was crossing K Street within that pedestrian line? 
A. Yes, I saw a Yellow Cab. 

“Q. Where did you see that Yellow Cab? A. The Yel¬ 
low Cab was starting across the car tracks, going west. 

“Q. Where was Mr. Andrich, or Mike, at that time, if 
you know? A. I could not say. 

“Q. Had he reached the center of the intersection at 
that time ? A. Yes, he had reached the center of the inter¬ 
section and probably had passed the center.” 

• *#*••**# 
(Continuing reading:) 

“The Witness: I saw Andrich—Mike—walk across, and 
the light was green, and he was in the pedestrian 

124 lane, and I watched him clear the center of the in¬ 
tersection ; he reached, I would say, the middle of the 

intersection. 
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“Q. Keep on telling ns what else yon saw. A. And I 
saw this cab come across, and the bus was still standing 

there, and the cab was going west, and I could see-1 

saw the cab driver on the car tracks, and, of course, he 
was traveling, and that is the last I saw of the cab. 

“Q. When you say the cab was traveling, was he still 
traveling w*est? A. Still traveling west. 

“Q. Where was Mr. Andrich at that time? Was he still 
w'ithin your view, or had he passed beyond your view? 
A. Passed beyond my view. 

“Q. At that time what was the color of the light for 
Fourteenth Street? A. It was green. 

“Q. Did you hear anything or see anything after that 
with relation to this accident, at the scene of the accident? 
“A. No, I did not, for the reason that I had made the 
phone call, and my party was at the Munsey Building, so 
I turned and went south on Fourteenth and walked to the 
Munsey Building. 

“Q. When did you learn about the accident? A. 
125 learned about the accident about 6:30 or 7 that night. 

“Q. You did not know that the accident happened 
before that? A. I did not know that anvone had been 
struck or in an accident. I did not hear any outcries or 
anything. 

“Q. By the way, when you saw this Yellow Cab, can 
you give us any estimate of the speed that the cab was 
traveling in miles per hour?” 

Mr. Stein: Shall I read what Mr. Adams said? 

The Court: Yes. 

(Continuing reading:) 

“Mr. Adams: Let us find out if he drives a car first. 

“Q. Do you drive a car? A. Oh, I have driven a car 
since 1915, but I am not driving at present. 

“Q. I notice that you have some kind of an appliance 
on your leg. A. Yes, I have been laid up a year. 

“Q. And you have not driven a car since that time? Is 
that the idea? A. Yes. 



“Q. Will you please, if you are able to do so, tell us what 
the approximate speed of this taxicab was when you saw it? 

“Mr. Adams: Would you fix the place where he 

126 is to give the estimate of speed? 

“Q. You saw the taxicab crossing the tracks of 
Fourteenth Street going west, that Yellow taxicab. A. I 
would estimate his speed at approximately 25 miles an 
hour. 

“Q. Did you see any other vehicle going west at that 
time besides the Yellow Cab? A. I don’t recall what type 
of vehicles—there was some traffic, but I did not pay any 
attention to it. As I say, I turned and was called to speak 
to someone, and that is all I know; that is all I saw. 

“Q. Do you remember whether there was not any other 
vehicle going west? A. It could have been, but I could 
not swear to it. 

“Q. You don’t remember? A. I don’t remember that 
there was. 

“ Q. By the way, .during this time that you have known 
Mike, the plaintiff in this case, as you called him, before 
this accident on June 20, 1947, did you see him frequently 
or infrequently? A. I saw him frequently. 

“Q. Did you see him since this accident has happened, 
since he was hurt? A. Yes, I have seen him. 

“Q. Have you seen him a few times or frequently 

127 since this accident happened? A. Quite a few times. 

I buy magazines and papers from him. 

“Q. Do you recall where he has his stand now? A. At 
Fifteenth and I, at the Liberty Bank. 

“Q. Will you tell us what your observation and knowl¬ 
edge were of Mr. Andrich’s physical condition before he 
was hurt on June 20, 1947? A. I could not say that there 
was anything wrong with him at all; very active. Very 
active. He had quite a business, and he handled it by him¬ 
self. 

“Q. Did he use any kind of a cane or crutch or a stick 
to help him walk? A. No. 
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* ‘Q. Since this accident have yon observed his condition, 
and, if so, tell us what yon observed of him. A. I have 
observed him with a cane. I saw him when he was first 
discharged from the hospital. Of course, he had a cast on 
then, and was on crutches. Then they removed the cast and 
he wore a cane, and he is still wearing a cane. 

“Q. Do you know anything about the period of time 
when he was convalescing from this accident? Did you see 
him at any of those times? A. I saw him a few times. 

“Q. I mean between the time he was hurt and be- 

128 fore he went back to work, did you see him on any 
of those occasions? A. Oh, yes, several times. He 

was an out-patient at Emergency Hospital, and I would 
see him on his way to the hospital and probably have a 
few words with him. 

• **••*#• 

Cross Examination 

“Q. Mr. Adams, yesterday you testified that you 

129 had known the plaintiff, Michael Andrich, in this 
case, prior to the accident. A. That is true. 

“Q. How long have you known him? A. Oh, approxi¬ 
mately eight years. 

“Q. What was the nature of your relationship with 
him? Was it business or social? A. Business strictly. 

“Q. What business are you in, Mr. Adams? A. I do 
clerical work, and salesman — advertising salesman; that 
is what I have been doing for quite some time. 

“Q. You live at 1130 Twelfth Street, Northwest, at the 
present time? A. I just moved there, yes, sir. 

“Q. Where did you live at the time of this accident? 
A. At the Hoxy Hotel, 1018 Fourteenth Street; that is 
between K and L. 

“Q. How long had you lived there, Mr. Adams? A. Oh, 
two years; I would say approximately two years. 

“Q. Are you married? A. No. 
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“Q. For whom did you work at the time of this accident? 
A. At the time of the accident I was working for Percy 
Clinton Jones; he was in the merchandising brokerage 
business. 

“Q. Where was your place of business? A. He 

130 had an office in an apartment at 3105 Rhode Island 
Avenue; that would be in Mount Rainier. 

“Q. How long had you worked for Mr. Percy Clinton 
Jones prior to this accident? A. About three and a half 
years. 

“Q. Where is Mr. Jones now? A. Mr. Jones is de¬ 
ceased. He died in the first week of December. I don’t 
know the exact date. 

“Q. Do you mean December of this year? A. Of this 
year. 

“Q. Are any of Mr. Jones’ employees wffio were em¬ 
ployed by him at the time that you were here in Washing¬ 
ton at the present time? A. I believe there is one. There 
were only two of us. 

“Q. What is his name? A. His name is Malley. 

“Q. Do you know his first name? A. Bernard. 

“Q. Do you know where he lives? A. I could not tell 
you, Mr. Adams. 

“Q. What is your employment now, Mr. Adams? A. 
I am not employed. 

“Q. How long has it been since you were em- 

131 ployed? A. About 17 months. 

“Q. Now, Mr. Adams, on the date of this accident 
you stated that you were standing just to the west of the 
drugstore entrance on K Street, at Fourteenth and K. A. 
You asked me, just west of the K Street entrance? 

“Q. Yes, but I will ask you this: Where were you stand¬ 
ing? A. I was standing at—the entrance on K Street is 
about four or five feet from the corner and I was standing 
between the corner of the building and the entrance on K 
Street. 
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“Q. You testified that you saw Mike, as you called him, 
start across the street, across K Street from the south curb¬ 
line of K Street? A. Yes. 

“Q. Was he in the crosswalk at the time he started across 
the street? A. Yes. 

“Q. He was in the crosswalk? A. In the crosswalk. 

‘ ‘ Q. As I understand it, there was a bus which had 

132 stopped for a red light? A. Yes. 

“Q. And the bus was right up to the crosswalk? 
A. Right up to the line, the white line. 

“Q. That would be the westerly of the two crosswalk 
lines? A. That is right. 

“Q. Was the bus between the curb and the island, or 
was it between the two islands in K Street? A. Between 
the two islands. 

“Q. And you saw him pass in front of the bus? A. Yes. 

*‘Q. And you saw him continue on across the street after 
he had passed in front of the bus? A. That is true. 

“Q. And he was in the crosswalk the last that you saw 
of him ? A. That is true. 

“Q. And he had reached a point more than halfway 
across K Street when you last saw him? A. That is true. 

“Q. And he had reached a point more than halfway 
across K Street when you last saw him? A. That is true. 

“Q. So he was more than halfway across K Street and 
in the crosswalk? A. That is true. 

“Q. Now, were you looking at the light as Mr. 

133 Andrich was crossing K Street? A. My attention 
was drawn to the Hamilton Hotel corner, which is the 

light that I saw. 

“Q. What drew your attention to the Hamilton Hotel 
corner at that time? A. Well, there were some friends 
of mine, possibly a half dozen, and they were friends of 
Jimmie Lane; he often went in the Hamilton Hotel, and I 
was waiting for him; I thought that before I would go to 
the Munsey Building I would wait a few minutes, and I 
was looking in that direction, and that is the reason that 
I observed that light. 
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“Q. You were looking over to the Hamilton Hotel corner 
to see if you saw Jimmie Lane? Is that right? A. Yes. I 
was trying to identify him out of about four or five gentle¬ 
men standing there. 

“Q. Standing on the Hamilton Hotel corner, of Four¬ 
teenth and K ? A. Right near the corner. There is a rail¬ 
ing there, and they vrere standing there. 

‘ ‘ Q. The light was green when Mr. Andrich left the curb, 
wasn’t it? A. That is right. 

“Q. Green for him to cross K Street? A. Yes. He had 
the green light. 

“Q. Did you observe the traffic light at the time 

134 that you saw Andrich when he was past the middle 
of the street? A. No, I did not. 

“Q. Where was Andrich when you last observed the 
traffic light? A. Near the center of K Street. 

“Q. Could you tell us how far from the center he was 
when you last looked at the color of the traffic light? A. I 
would say he was almost in the center of K Street. 

“Q. Now, you saw this news truck, didn’t you? A. I saw 
it make the turn. 

“Q. It had come down Fourteenth Street and made the 
turn into K Street? A. Into K. 

“Q. Did you see where it stopped, or was your view ob¬ 
scured by the bus? A. I could not see where it stopped. 
The view was obscured. 

“Q. Did you see any traffic other than the bus stopped by 
the red light at Fourteenth Street? A. No. I did not ob¬ 
serve that. I saw the bus there, and if there was any traffic 
behind the bus waiting I could not—I never noticed that. 

“Q. You did not notice any traffic to the left of the bus 
that might have been stopped for the light? A. No. 

135 ‘ ‘ Q. There could have been some traffic there, could 
there not, that was stopped for the light? A. Travel¬ 
ing east? 

“Q. Traveling east? A. There could have been. 
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“Q. Now, you testified that you saw a Yellow Cab pro¬ 
ceeding west on K Street at the time when it was on the 
Fourteenth Street car tracks—is that correct? A. That 
is correct. 

“Q. Where was Mr. Andrich at the time that this Yellow 
Cab was on the Fourteenth Street car tracks? A. I could 
not say. 

“Q. He had gotten beyond the point where you last saw 
him? A. He had gotten beyond the center of K Street. 

“Q. How was Mr. Andrich going across the street? Was 
he walking or was he running or just what was his gait? A. 
He was walking. 

“Q. Was he walking rapidly or at an average pace or 
slowly? A. Well, I would say that he was not walking 
rapidly, but he would take short steps and would appear to 
be walking rapidly; but he was not walking slowly. 

“Q. Do you know whether or not Mr. Andrich has any 
eye condition?” 

####*•*#* 

136 Mr. Adams: Mr. Offutt said, “What do you mean 
by eye condition? Something wrong with his eyes? 

(Continuing reading:) 

“Q. Yes, something wrong with his eyes. A. Well, he 
wears glasses; I have seen him with glasses, but only 
when he is reading, and I don’t know—I cannot say whether 
he has any trouble seriously. 

“Q. Do you know whether or not his eyes are perfect in 
their positions, or if they are crossed in any manner? A. 
They are not crossed, but they are not in perfect position. 
It is what you might call a cast—I mean, one eye sets off. 

“Q. Do you know whether or not that interferes with his 
ability to see? A. No, it does not interfere. 

“Q. Now, what traffic other than this Yellow Cab did 
you see coming west on K Street? A. Well, I don’t know. 
There was some traffic there, and the traffic is very heavy, 
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but I don’t know whether there were trucks or private 
cars or whatnot. 

“Q. You cannot identify any other vehicle except the 
Yellow Cab? Is that right? A. That is right. 

137 “Q. What impressed on your memory the fact that 
it was a Yellow Cab? A. I was looking in that 

direction and I saw this cab coming across, and it seemed 
to me that it was going a little fast—that is the only thing. 

“Q. My question is, why a Yellow Cab as distinguished 
from just an automobile or some other taxicab—why would 
the Yellow Cab be in your memory, because there was no 
accident that you saw. A. Well, he was off to himself—I 
mean, there was not cars bunched up going across Four¬ 
teenth Street. 

“Q. You mean there was no car near this Yellow Cab? 
Is that right? A. I don’t know how many feet he was 
ahead of any traffic behind him. 

“Q. Do you actually recall whether there were any cars 
to the right or to the left of this Yellow Cab? 

“By Mr. Offutt: You mean coming across the street at 
the same time that he was ? 

“Q. Coming across the street at the same time that he 
was. A. I saw none. 

“Q. Did you see the Yellow Cab start? A. Start? 

138 “Q. Yes. A. No. 

“Q. Where was the Yellow Cab when you first saw 
it? A. On the east car track, Fourteenth Street car track. 

“Q. Where was the Yellow Cab when you last saw it? 
A. Well, I paid no more attention. He traveled on across. 

“Q. You mean that you only paid attention to it when 
you saw it on the east car track? A. Yes. I saw that he 
was traveling right about 25 miles an hour, and he just 
passed out of my vision. 

“Q. About how long did you have that Yellow Cab under 
observation? A. Twenty-five or thirty feet. 

“Q. Did the bus start up when the light changed? A. I 
did not notice the light change; I did not notice the bus 
start. 
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“Q. You did not notice the light change? A. No, because 
I had turned and headed south on Fourteenth Street. 

‘ ‘ Q. Do you know what color the light was when you saw 
this Yellow Cab? A. It was green. 

“Q. For whom? A. For the north and southbound traf¬ 
fic. 

“Q. In other words, the Yellow Cab was going 

139 across the street against a red light when you saw it? 
A. I would say yes, because I did not see the caution 

light at all. 

“Q. You never did see the light change? A. I did not 
see the light change. 

“Q. The last time you observed the light, it was green 
for Fourteenth Street and red for K Street? A. That is 
right 

“Q. Do you know where Mr. Andrich lives now? A. 
No, I don’t. 

“Q. You say that you were going to the Munsey Build¬ 
ing? A. That is true. 

“Q. Whom were you going to see in the Munsey Build¬ 
ing? A. Mr. James Lane. 

“Q. Is he the same man that you were looking for at the 
corner of Fourteenth and K? A. That is true. 

11 Q. Does Mr. Lane have an office in the Munsey Building? 
A. No, he is in California. 

“By Mr. Offutt: Do you mean now? You don’t mean 
then? 

“Q. Well, does he now? A. No, because I have not seen 
him for, oh, I don’t know when was the last time, but I do 
know a few of his friends and they say that he went to 
California, and they also said that he might be in Honduras, 
because he goes down there. 

140 “Q. Did he have an office in the Munsey Building 
on the day of this accident? A. No. 

“Q. Where in the Munsey Building were you going to 
meet him? A. 937 Munsey Building, Mr. Llewellyn Luce. 
He is a tax lawyer. He is just a friend of theirs. 
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“Q. He is a friend of whose? A. Mr. Higginbotham, and 
Mr. Luce. 

“Q. You mean that Mr. Lane is a friend of Mr. Higgin¬ 
botham and Mr. Luce? A. That is right. 

“Q. And you were going to meet him down at the Munsey 
Building? A. That is right. 

‘ ‘ Q. You said that you had made a phone call just before 
you came out and saw T Mr. Andrich start across the street. 
A. I did. 

“Q. Whom did you phone? A. I phone Mr. Higgin¬ 
botham. 

“Q. And he told you that Mr. Lane would meet you in 
that office? A. He said that he was due there any minute. 

“Q. Now, did you hear any brakes squeak or any noise 
of tires skidding after you lost sight of Mr. Andrich? 
141 A. No, I did not. 

“Q. Nothing occurred in the north half of K Street 
to call your attention to the fact that there had been an ac¬ 
cident? 

“By Mr. Offutt: You mean, no sound? 

“Q. Anything; I don ’t care what it is. A. Nothing at all. 

“Q. You heard nothing from anybody on the sidewalk 
or anyplace that would indicate to you that something un¬ 
usual had happened? A. No, sir, because I was walking 
south on Fourteenth—I don’t know how many feet from the 
drugstore entrance, but I had my back turned and just kept 
on walking—I mean, my back turned to K Street. 

“Q. Where was Mr. Andrich when you turned back to K 
Street? A. I did not turn back to K Street. 

‘ ‘ Q. Mr. Adams, my question is, where was Mr. Andrich 
when you turned your back on K Street and faced I Street? 

“By Mr. Offutt: You did not say that, but that is what 
you mean, I know. 

“A. I could not answer that. 

“Q. You don’t know wffiere he was? A. No, I could not 
answer that. 
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“Q. Yon testified that you were between the end 

142 of the Ambassador Hotel building on Fourteenth 
Street and the entrance to the drugstore when you 

were watching Andrich cross the street and you were look¬ 
ing for Mr. Lane over on the Hamilton Hotel corner. A. 
No, I was on K Street, standing on the west—where the 
west pedestrian line starts. That would put me between 
the K Street entrance and the corner of the drugstore. 

“Q. I thought I said that, Mr. Adams. As I remembered 
your testimony, you were west of the Fourteenth Street and 
of the building, or the Ambassador Hotel. A. That is true. 

“Q. Between that wall, the Fourteenth Street w T all of 
the hotel building, and the entrance to the drugstore. A. 
That is true. 

“Q. Then, to go down Fourteenth Street from where you 
were standing, you first had to walk east to reach the east 
wall of the Ambassador Hotel, didn’t you? A. That is true. 

“Q. Now, you testified that you w’ere standing there and 
you watched Andrich until he got more than halfw T ay across 
the street. A. He had crossed the center of the street, as I 
remember it. 

“Q. He had crossed the center of the street before 

143 you started east to turn the corner and walk down 
Fourteenth Street? Is that right? A. As I recall it, 

yes. 

“Q. Now, how many feet from the Fourteenth Street 
edge of the building were you standing? A. Possibly three. 

“Q. You w’ere about three feet from the part of Four¬ 
teenth Street that you could walk on? Is that right? A. 
Yes. 

“Q. Did you notice any traffic going east on K Street? 
A. No; while the bus was there, no, no traffic could move. 

• •••••#•• 

William B. Hampton, produced as a witness by the 
plaintiff, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
By Mr. Offutt: 

***•**#•• 

144 Q. State your full name. A. William B. Hampton, 
Hampton. 

Q. Where do you live? A. 120 Peabody Street, North¬ 
west. 

#•••••*•• 

Q. Where are you employed? A. Department of Ve¬ 
hicles and Traffic. 

Q. Have you produced here the timing of the lights at the 
intersection of 14th and K Streets, Northwest, as they were 
June 20, 1947, pursuant to a subpoena served upon you? 
A. I have. 

Q. Will you tell us what that timing was at that time? 
A. It is a 40-40 split; 40 seconds for 14th Street with a 
5-second amber overlap; and also 40 seconds for K Street 
with a 5-second amber overlap. 

The Court: In other words, it is 40 seconds in each di¬ 
rection? 

The Witness: Yes, Your Honor, with a 5-^econd 

145 overlap for the amber. The 5 seconds are included in 
the 40. 

By Mr. Offutt: 

Q. In order to have a complete change of lights from 
red to green, what would be the total time elapsed? A.’ 80 
seconds. 

Q. Is that a straight 3-light intersection? A. Yes, it is. 
We have five 3-light signals there. 

Q. Will you tell us how the lights operate? Do all five 
operate in the same manner? A. Yes, in the same manner. 
There is no special movement at that point. 

Q. We have agreed there is a light on the island which 
is near the northwest corner of that intersection, right 
near that island, which light controls westbound traffic? A. 
That is right. 
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Q. And there is also a traffic light on the northwest cor¬ 
ner near the Tower Building which controls westbound traf¬ 
fic? A. Yes. 

Q. And one near the Hamilton Hotel which controls 
northbound traffic? A. Yes. 

Q. And one near Franklin Park, the southeast corner, 
which controls eastbound traffic? 

146 Q. And one near the Ambassador Hotel, at the 
southwest corner, which controls southbound traffic? 

A. Yes. 

Q. When the light turns to green on the Hamilton Hotel 
corner, how long does it stay on green before the amber 
comes on? 

The Court: He has already testified 35 seconds. Isn’t 
that right? 

The Witness: Yes. 

The Court: Then the amber comes on for 5 seconds ? 

The Witness: The amber comes on with the green for 5 
seconds. 

Mr. Offutt: May I have it again ? 

The Court: He has testified to it before. Suppose you 
repeat that. 

The Witness: It is 35 seconds green, then 5 seconds green- 
amber, making a total of 40 seconds. 

By Mr. Offutt: 

Q. Does it then turn to red, and the green and amber 
go off? A. Yes. 

Q. When the red is on, does an amber come on before the 
green comes on? A. No, it does not. 

Q. So that if the light on the northwest corner for 

147 westbound traffic, and also that light at the island, 
were on red for westbound traffic, when it changed 

from red to green there would be no amber light? 

The Court: That is a matter of common knowledge in the 
city that there is an amber light between green and red, 
but not between red and green. 
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Mr. Offutt: Is that true for all lights? 

The Court: I think so. 

Mr. Offutt: I think that is all. 

Mr. Adams: I have no cross examination. 

148 Percy C. Duvall, called as a witness by the plaintiff, 
having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

By Mr. Offutt: 

Q. What is your name, sir? A. Corporal Percy C. 
Duvall. 

Q. You are a member of the Metropolitan Police De¬ 
partment and connected with the Traffic Division at the 
present time? A. That is correct. 

Q. Back on June 20, 1947, were you then connected with 
the Accident Investigation Unit of the Police Department? 
A. I was. 

Q. And in connection with your duties with the Depart¬ 
ment at that time, did you go to the corner of 14th and K 
Streets, Northwest, where an accident had happened prior 
to that time involving a taxicab of the Yellow Cab Company 
of the District of Columbia and Michael Andrich about 2:30 
that afternoon? A. I did. 

Q. When you reached that scene, was Mr. Andrich 
there, the injured man? A. I don’t believe he was. I be¬ 
lieve he had been removed to the hospital. 

149 Q. Was the taxicab driver there, and the taxicab? 
A. Yes. 

Q. Did the taxicab driver tell you the speed at which he 
was going prior to or about the time of the accident? A. 
He did. 

Q. What speed did he say he was going? A. From 20 to 
23 miles an hour. 
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Q. Did he tell you where the collision took place, ap¬ 
proximately? A. He pointed out the approximate place. 

Q. Where did he point out it had taken place, approxi¬ 
mately? 

The Court: There isn’t any controversy as to where the 
accident took place, is there? 

Mr. Offutt: Yes, Your Honor, considerable. 

The Court: I thought there was no controversy. 

Mr. Adams: I don’t think there is. 

The Court: Can we stipulate where it took place? 

Mr. Adams: I think the officer will answer that. 

A. As pointed out by the cab driver, it occurred 73 feet 
west of the west curb of 14th Street, and 16 feet south of 
the north curb of K. That is the main lane of K Street, 
not the service roadway. There is an island and a road¬ 
way. We measured from the curb of the island. 

By Mr. Offutt: 

150 Q. Do you know where the White Tavern ham¬ 
burger place is? A. Approximately, yes. 

Q. Was anything said to you by the cab driver with re¬ 
spect to that Tavern? A. Not that I recall, no, sir. 

Q. Did you see any skid marks on the street there near 
the cab, or right down by the cab? A. Yes. 

Q. Will you tell us where they were? A. 21 feet of 
skids by the rear wheels, 23 feet by the front brakes. The 
over-all skids were 30 feet in length. I have no notes as 
to where they started or where they stopped. 

Q. What did you say the skids were of the front brakes? 
A. The front brakes, 23 feet long; the rear, 21 feet; and 
the over-all length of the two skids was 30 feet. 

Q. When you say the over-all length, what do you mean? 
A. From the beginning point where the rear brakes took 
to the point where the front brakes stopped sliding. 

Q. Were they heavy brake marks, or light? Can you 
describe them for us? A. I don’t believe I could at this 
time. They were noticeable. They were skid marks, where 
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the man was trying to stop. That is about as well 

151 as I could describe them after this length of time. 

Q. Was the street itself dry and free of any cover¬ 
ing of any kind, I mean, any foreign substance on top of it? 
A. The weather was clear, it was daylight, and the road 
was dry. I have no note to indicate there was anything 
loose on the surface of the street. Had there been any, I 
think I would have noted it. 

Q. Were the brakes on the cab tested? A. No, sir. 

Q. Do you know if there were four-wheel brakes? A. A 
1947 Plymouth has four-wheel hydraulic brakes. 

Q. Do you know if it had an automatic gear shift or a 
conventional? A. I don’t know. 

The Court: I don’t think any taxicab has an automatic 
gear shift. 

Mr. Offutt: I think they drive all kinds. 

By Mr. Offutt: 

Q. Did you observe any marks on the taxicab? If so, tell 
us where they were, showing an impact between the cab 
and the man. A. There was a small dent over the left 
headlight, and like a hand mark in the dust on top of the 
left front fender. 

152 Q. Did you say left front fender? A. Yes. 

Q. And left headlight? A. Left headlight and 
left front fender. 

Q. Was the taxicab standing still when you got there, 
or had it been moved? A. I couldn’t be certain about that. 
I know it was still in the wide part of K Street. It had not 
been moved over in the service lane. 

Q. Were there any marks other than the skid marks that 
you have told us about observing and measuring? A. No. 
I have no note of any other marks. I have a measurement. 

Q. Measurement of what, sir? A. Indicating where the 
pedestrian was after the accident. 

Q. That is the measurement of the point given you by 
the cab driver, wher he indicated the man was? A. After 
the accident. 
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Mr. Adams: I object to this. He has been asked to indi¬ 
cate where the pedestrian was. 

The Court: What was your answer? Let the reporter 
read the question and answer. 

(The question and answer above referred to were read 
by the reporter as above recorded.) 

By Mr. Offutt: 

153 Q. Did the driver indicate to you where the pedes¬ 
trian was when he was struck by the cab? A. That 

was the measurement I gave you, 73 feet west of the west 
curb of 14th Street. 

The Court: You have been over that, Mr. Offutt. He has 
testified where the point of impact was. 

Mr. Offutt: He has testified where the driver said it was, 
Your Honor. 

The Court: Yes, he did. 

By Mr. Offutt: 

Q. Did you find any place on the street and measure 
from that place where there was some dirt that had been 
dropped on the street? 

The Court: Just a moment. Is there going to be any 
dispute on the point of impact? 

Mr. Adams: No. 

Mr. Offutt: I am sure there wall be. 

The Court: Mr. Adams said no. 

Mr. Offutt: His witnesses will dispute it. All right, I 
will ask no more questions about that. 

By Mr. Offutt: 

Q. How far was the right skid mark of the right wheel, 
that is, the nearest wheel, how far was the nearest skid 
mark from the north island? Do you have any meas- 

154 urements on that? A. I don’t have the exact meas¬ 
urement on that, no, sir. 

Q. You never measured that? A. No. 

Q. Can you approximate it? 
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Mr. Adams: I object to that, Your Honor. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. Officer Duvall, would you mind stepping down to 
this plat, which is drawn to scale, one inch to ten feet, and 
mark those skid marks as you measured them on that oc¬ 
casion when you reached the scene of the accident? A. 
Mark them? 

Q. Yes. 

Mr. Adams: Your Honor, may I inquire what he is ask¬ 
ing him to mark? 

The Court: It certainly is not clear to the Court. Will 
the reporter read the question? 

(The question referred to was read by the reporter, as 
above recorded.) 

Mr. Adams: My understanding of the testimony was 
that he did not know the location of the skid marks. 

The Court: That was my understanding. Is that right, 
Officer ? 

Mr. Offutt: My understanding was he did not 
155 know exactly. 

The Court: I think that makes it impossible for 
him to put the skid marks on the map. Officer, I suggest you 
resume the witness stand, under the circumstances. 

Mr. Offutt: As I understand, Your Honor, he cannot 
put the approximation of where it happened? 

The Court: An approximation would destroy the use¬ 
fulness of the map. The map is drawn to scale. 

By Mr. Offutt: 

Q. Can you tell us what the skid marks were like— 
straight, curved, broken, continuous? A. As far as I can 
recall they were more or less straight marks. 

Q. Can you give us your testimony of the approximate 
distance the skid marks were from the north island, as you 
saw them? A. The right skid? 

Q. Yes. A. About ten feet. 
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Q. Are you familiar with the approximate width of a 
1947 Plymouth, and if so, will you tell us what it is? 

Mr. Adams: I think that is something the jury would 
know as well as the officer. 

The Court: Do you know, Officer? Just answer yes or no. 
The Witness: Not exactly to inches. 

156 The Court: Do you know how many feet? 

The Witness: It is a little under six feet. 

The Court: Very well. 

By Mr. Offutt: 

Q. Will you tell us, Officer, if you can, the braking dis¬ 
tance which this car could have stopped in at 20 miles an 
hour? 

Mr. Adams: I object. 

The Court: Objection sustained. 

• *•••••• 

158 By Mr. Offutt: 

Q. Officer Duvall, can you tell us how far the car 
went after the point of impact, according to what the taxi 
driver indicated? 

Mr. Adams: I object. 

The Court: Let the witness answer yes or no. Can you 
tell or can’t you? 

159 The Witness: No, sir. 

By Mr. Offutt: 

Q. With respect to where the car was according to the 
skid marks and the point of impact as indicated to you by 
the taxi driver when you arrived at the scene, did the driver 
indicate wffiere the man was after the impact? A. 18 feet 
in a westerly direction from the point of impact and 20 feet 
south of the north curb is where he indicated the man was. 

Q. 18 feet west towards 15th Street from the point of 
impact? A. Yes. 

Q. And did you say 20 feet- 
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The Court: Don’t repeat his answer. The jury has heard 
it I am not going to permit this repetition in order to 
emphasize an answer. 

Mr. Offutt: I am not emphasizing. 

The Court: He has given his answer. 

Mr. Offutt: May I have it read? 

The Court: No, you may not have it read. You heard it 

Mr. Offutt: I didn’t hear it I object to that. I assure 
you I did not hear it 

The Court: Will you gentlemen come to the bench. 

(At the bench:) 

The Court: I am not going to permit lawyers to re- 
160 capitulate the witness’ answer in order to emphasize 
it in the jury’s mine. 

Mr. Offutt: I didn’t hear it, and I resent your saying 
that in front of the jury when I didn’t hear it. 

The Court: You can get it from one of your associates 
if you didn’t get it. , 

Mr. Offutt: I didn’t hear it. 

The Court: You have three associates sitting beside you. 
I think it is prejudicial for lawyers to recapitulate a ma¬ 
terial part of a witness’ testimony, because that is just one 
way of driving it into the jury’s mind. 

Mr. Offutt: Your Honor won’t let this witness mark 
anything. 

The Court: You can argue that in your summing up. 
I want to say another thing. Mr. Adams is not objecting 
to that, but I don’t think trial lawyers trying a case with a 
jury should wear any insignia. 

Mr. Offutt: I think I have a right to wear a shamrock. 
He has a green tie. Isn’t that a green tie? 

The Court: I think wearing a Masonic pin, or Knights 
of Columbus pin, or any pin indicating any group should 
not be done before a jury, because if there are members of a 
jury belonging to that same group it might be a way of 
ingratiating one’s self. I noticed you did not wear it this 
morning. 
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Mr. Offutt: I got it at noon. Mr. Irish friends re- 
161 marked on it, that I didn’t have one. Mr. McKenzie 
asked abont it 

The Conrt: That is all right, bnt I think a man trying a 
case before a jnrv should not wear a Knights of Columbus 
pin or Knights of Pythias pin or Masonic pin, or any other 
insignia. 

Mr. Offutt: It might work the other way. 

The Court: It might. For instance, I am a member of 
the American Legion, and I have discontinued wearing my 
American Legion pin in Court because that might create 
the impression I might favor Legionnaires against some¬ 
body else. I am just suggesting that as a remark. There 
is no objection to it. 

Mr. Offutt: I don’t want to do anything I should not, but 
about this witness, I would like to have marked the point 


The Court: You have a map drawn to scale. The witness 
says he cannot fix the precise point. If he puts an approxi¬ 
mation on a map drawn to scale, you are destroying that 
map. If it were not drawn to scale I would let him put it 
on. He has testified that the accident happened 73 feet west 
of the west curb. I don’t understand either you or Mr. 
Adams is denying where the accident took place. 

Mr. Offutt: I will have testimony showing that it did not 
happen at that place. 

The Court: You are bound by this witness. 

Mr. Offutt: If Your Honor rules that way. I didn’t know 
I was bound by testimony based on hearsay. The 
162 officer said he was told that. 

The Court: All right. Proceed. 

Mr. Offutt: The officer will testify, if asked, I believe, 
that when a collision occurs between a car and something 
else, the dirt falls off the car, and that is the way they fix 
the point of collision; but in this case it was not done. 

The Court: When that is raised I will rule on it one way 
or another. 

(End of bench conference.) 
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By Mr. Offutt: 

Q. Officer Duvall, how long have you been investigating 
accident cases? A. I was in the Accident Investigation 
Unit from June of 1942 until June 1950. 

Q. In your experience in investigating these cases, when 
a car collides with a person or another vehicle, is there any 
way you can determine the point of impact by anything 
that occurs to the car or things on the car? A. Do you 
mean on the car, or on the street? 

Q. Anything that comes off the car or anything of that 
kind. A. If the fender has a lot of dirt on.it, usually it 
will fall down. That is not always as accurate as an eye 
witness, because the momentum of the car will scatter 
163 that dirt, depending on the speed. You can tie that 
in with other testimony to fix the point of impact. 

Q. This point where this collision occurred as indicated 
to you by the cab driver, was that a level stretch, down¬ 
grade or upgrade, going west? A. It was just about level 

Q. What kind of paving is it? A. That is what I call 
fine asphalt. 

Q. With respect to the friction that occurs when the 
brakes are applied, the gripping surface, how does that 
surface compare with other surfaces? 

Mr. Adams: Your Honor, do I understand the witness is 
qualified as an expert? If Mr. Offutt is offering him as an 
expert in respect to these matters, I have no objection. If 
not, I don’t think he should testify to them. 

Mr. Offutt: I will withdraw the question. 

By Mr. Offutt: 

Q. Did you make out a traffic report in connection with 
this accident? A. I don’t know that I actually typed it. 
Either Officer Couture or I made it 

Q. There is a traffic report made in connection with your 
duties and kept in the regular course of business of the 
Police Department? A. Yes. 
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170 Mr. Offutt: I offer Plaintiff’s Exhibits 4, 5 and 6 
in evidence. 

Mr. Adams: I object to them, Yonr Honor, because they 
don’t show the complete scene. I understand the jury is 
going to see the scene. I feel they are unnecessary and 
could be misleading. 

The Court: Objection overruled. They may be admitted. 

(The photographs above referred to, previously 
marked Plaintiff’s Exhibits 4, 5 and 6 for identifica¬ 
tion, were received in evidence.) 

• •••••••• 

171 Cross Examination 

Q. You were with the Accident Investigation Unit 
for quite sometime, you testified, Officer? A. Yes. 

Q. When you were with that unit, did you utilize this 
speed skid chart in making your investigations? 

Mr. Offutt: I object to that as beyond the scope of the 
direct examination. 

The Court: Objection sustained. 

Mr. Adams: Your Honor, there was some testimony with 
respect to skid marks. 

The Court: The only testimony with reference to skid 
marks was the length of the skid marks, and that only re¬ 
quires the measurement of the skid marks seen on the 
pavement. 

Mr. Adams: What would be the purpose, Your Honor, 
except to convey an idea to the jury with respect to the 
movement of the vehicle ? My next question will be directed 
to the speed of the vehicle from the skid marks. 

The Court: I see your point. I will allow the question. 
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By Mr. Adams: 

Q. In making your investigations, did yon have occasion 
to utilize that speed skid chart? A. I don’t think I ever 
used one of those. 

174 Q. Did you ever use a speed skid chart of any 
kind? 

Mr. Offutt: I object. 

The Court: Overruled. 

A. I don’t think I did. 

By Mr. Adams: 

Q. In your training in the Accident Investigation Unit, 
did you ever receive information with respect to the rela¬ 
tionship between the length of a skid mark and the speed 
of a vehicle? A. Did I ever receive information on it? 

Q. Yes, with respect to the relationship between the 
length of the skid mark and the speed of a vehicle? A. 
Yes, I have. 

Q. Have you applied that information with respect to 
your investigation of accidents? A. No, sir. 

The Court: Mr. Adams, I will let you cross examine this 
witness concerning this particular accident, but not his 
general knowledge of the subject. 

By Mr. Adams: 

Q. Did you arrive at the speed of this vehicle involved in 
this accident from the length of the skid marks? A. Ap¬ 
proximately. 

Q. You did? And what was that? 

Mr. Offutt: I object. 

175 The Court: Overruled. 

A. I would say under 25 miles an hour. 

• * • • • • * • • 
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Redirect Examination 
By Mr. Offutt: 

Q. When did yon make that estimation? A. At the scene. 

Q. Was that before or after you asked the driver what 
his speed was? A. I wouldn’t know. It could have been 
either. 

Q. Did you take into consideration the distance that the 
man had been knocked from the point of impact, or just 
consider the skid marks? A. I would just consider the 
skid marks as to the speed. 

Mr. Adams: I would like to say there has been no testi¬ 
mony that the man was knocked any distance. 

The Court: According to this officer he landed 18 feet 
from the point of impact. 

Mr. Adams: There has been no testimony how he got 
there. 

The Court: Certainly nobody carried him. 

Mr. Adams: He could have gone on his feet. 

The Court: He might have been pushed. That is pos¬ 
sible. You may answer the question. 

By Mr. Offutt: 

176 Q. Did you take into consideration the distance 
that the man had been knocked ? 

Mr. Adams: I object to that. 

The Court: There is no testimony he was knocked. You 
can say the fact he was found 18 feet from the point of 
impact 

By Mr. Offutt: 

Q. Did the driver of the vehicle tell you how the man got 
from the point of impact to 18 feet beyond that point, west? 
A. How he got there ? 

Q. Yes. Did he tell you whether he walked or was carried 
or how he got there ? A. He said he was in the street there. 
That is where he was picked up. 
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Q. If a car knocks a person a distance, does that have 
any consideration in determining the speed of the car as 
well as the skid marks? 

Mr. Adams: I object, Your Honor. 

The Court: Let the witness state whether or not he can 
express an opinion on that point 
The Witness: I can express an opinion. 

The Court: Formed from your experience in investigat¬ 
ing accidents? 

The Witness: Yes, sir. 

178 Recross Examination 
By Mr. Adams: 

Q. Officer, I notice on here “18 feet of p. i.,” and under 
that, “4 feet 6 inches direct line” and that crossed out 
Can you explain those? 

The Court: How is that recross examination? 

Mr. Adams: He testified something about 18 feet 
The Court: I understand. This is a recross, isn’t it? 
Or is it cross? 

Mr. Offutt: Recross. 

Mr. Adams: I might say this is the first time I have 
looked at this. 

The Court: Are you asking leave to reopen your cross 
examination, because this is not proper recross. 

Mr. Adams: Yes. 

179 The Court: Very well. 

Further Cross Examination 
By Mr. Adams: 

Q. Can you explain the 4 feet 6 inches that was crossed 
out? A. Yes. That was put as 4 feet 6 inches as a direct 
line. Instead of that we measured accurately. 

Q. Is that in your handwriting? A. No. That is Cou¬ 
ture’s handwriting. 
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Q. You didn’t write that? A. No. I was present. 

Q. Did you participate in the measurements? A. Sure. 

*•••••••• 

Mr. Offutt: I offer that official record in evidence. 

Mr. Adams: I object. 

The Court: Objection sustained. It is sustained on the 
ground that it is not a record kept in regular course of 
business within the Federal shop book rule. 

Mr. Offutt: May I reexamine him on that? 

The Court: No. I rule that as a matter of law, that this 
is not the kind of record that is admissible under the 

180 Federal shop book rule. 

• •••••••• 

Mr. Offutt: I offer the Standard Mortality Tables, Corpus 
Juris Secundum, Volume 58, page 1212. 

181 Mr. Offutt: It shows that at the age of 52 the aver¬ 
age future lifetime in years is 19.91 years. 

• ••••••••• 

186 The Court: Proceed. 

Mr. Offutt: I am reading now T the traffic regula- 

187 tions which His Honor has admitted in evidence 
(reading:) 

“Article II. Section 4. Traffic Control Signal Legend. 

“(a) Whenever traffic at an intersection is controlled 
by traffic-control signals exhibiting colored lights or the 
words ‘Go,’ ‘Caution,’ and ‘Stop,’ said lights and terms 
shall indicate as follows, except as provided in section (6): 

“Green or ‘Go.’—Traffic facing the signal may proceed, 
except that vehicular traffic shall yield the right-of-way to 
pedestrians and vehicles lawfully within a crosswalk or the 
intersection at the time such signal was exhibited. 

“Red or ‘Stop.’—Traffic facing the signal shall stop be¬ 
fore entering the nearest crosswalk at the intersection or 
at such other point as may be designated by the director, 
and remain standing until green or ‘ Go ’ is shown alone. ’ ’ 
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“Section 2. Restrictions as to Speed. 

“(b) No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent having 
due regard to the traffic, surface, and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing. 

“(c) The speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 25 
miles per hour, . . . 


“Section 28. 

“(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

18S Jacob Stein, produced as a witness by the plaintiff, 
having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Your name is Jacob Stein? A. Yes. 

Q. And you are a member of the bar and associated with 
me? A. Yes. 

Q. Mr. Stein, did you go to the corner of 14th and K 
Streets, Northwest, with me and make certain measure¬ 
ments at my instance? A. Yes. 

Q. Were those measurements made with a steel tape, or 
a flexible tape? A. A flexible steel tape. 

Q. Did you measure the distance from the west curb line 
of 14th Street to the bus stop sign on the south island? A. 
Yes, I did. 

Q. What was that distance? A. 18 feet. 

Q. 18 feet from the west curb line to the bus stop? A. 
Yes. 

The Court: You have asked him that. Don’t re¬ 
peat it. 


189 
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Mr. Adams: Your Honor, I might say that X stipu¬ 
lated with Mr. Offutt it was 38^ feet, based on the informa¬ 
tion Mr. Offutt gave me. 18 feet would manifestly put 
it in the crosswalk. 

The Witness: May 1 correct that. I had read my meas¬ 
urement without the crosswalk. That w*ould make it 38 
feet. 

The Court: It' it is stipulated, why waste time on it? 

Mr. Offutt: I wanted to get it clear. 

The Court: Proceed. 

By Mr. Offutt: 

Q. Did you measure the distance from the drugstore on 
the southwest corner of the intersection, the Ambassador 
drugstore, to the door on K Street? A. Yes. 

Q. What w’as that measurement? A. 6% feet. 

Q. Did you measure the distance from the West curb of 
14th Street to the first tree on K Street? 

Mr. Adams: I object to that. There has been no testi¬ 
mony about the first tree on K Street. 

The Court: Objection sustained. 

Mr. Offutt: There is a tree in the picture. 

The Court: Objection sustained. 

By Mr. Offutt: 

190 Q. Did you measure the distance from the west 
curb to the entrance to the Tower Building? A. Yes. 

Q. And with respect to the entrance, was the point to 
which you measured from the w’est curb to the center of the 
entrance or the beginning or edge of the entrance? A. I 
made a measurement from the west curb to the beginning 
of the drugstore door, then I made one to the beginning 
of the entrance of the Tow'er Building. 

Q. Tell us what the measurement was from the w’est curb 
to the entrance to the drugstore? A. 48 feet. 

Mr. Offutt: Your Honor, May I write that on there now? 

The Court: This is a document prepared to scale, and I 
don’t like to see it defaced. 
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Mr. Adams: By bringing a rnler in we could get the 
measurements from the sketch. 

The Court: Proceed. 

By Mr. Offutt: 

Q. What was the measurement from the west curb to the 
entrance to the Tower Building? A. 48 feet plus 25 feet 
6 inches. 

The Court: What is that? 

Mr. Offutt: 73 feet 6 inches. 

• ••»•••••• 

192 Mr. Adams: Your Honor, I move for a directed 
verdict in favor of the defendant on the grounds of 

unmistakable contributory negligence on the part of the 
plaintiff in this case. The testimony shows clearly that he 
was not in the crosswalk. 

The Court: There is no doubt about that. You need not 
labor that point. 

Mr. Adams: I assume the only point is whether the doc¬ 
trine of last clear chance is applicable, and my argument 
is that in this case it does not apply. Here we have negli¬ 
gence, if there is negligence on the part of the defendant, 
occurring at precisely the same time. If we take the testi¬ 
mony of the plaintiff as to what happened, we have him not 
looking, and it is only logical to assume that with him out 
in front of the only vehicle which was on K Street at that 
time, that he was in a position to be seen if the cab driver 
had looked. 

We then arrive at a situation where the cab driver doesn’t 
look and where the plaintiff doesn’t look. Here is the 
plaintiff, walking or moving to the northwest, and the taxi¬ 
cab driver is driving west, neither looking where he is going, 
and it is that combination of negligence, concurring 

193 at the same time, that causes this accident. 

This is not a case where the defendant looked and 
saw plaintiff in a position of peril. There is nothing from 




68 


the time that the defendant started up until the collision 
that would show at all that he ever saw him until he actually 
saw him. 

The Court: The recent cases hold that the test is whether 
the defendant either saw or should have seen the plaintiff s 
peril. 

Mr. Adams: I say this about that, \our Honor, that 
would do away with the contributory negligence rule 
entirely. 

The Court: That would not hurt my feelings, because I 
wish we had the comparative negligence rule. 

Mr. Adams: In this case I would welcome it. 

The Court: I agree with you that the effect of the doc¬ 
trine of last clear chance is to whittle down considerably 
the harsh rule of contributory negligence. 

Mr. Adams: In no case have I seen our courts say that 
the contributory negligence rule has been abrogated, so I 
take it it is still in effect. 

The Court: You have to start with the proposition here 
that the plaintiff was guilty of contributory negligence. The 
only question is whether or not the jury would be entitled 
to find there was sufficient time after the plaintiff got in a 
position of peril during which the driver of the taxi- 
194 cab could have or should have seen the plaintiff’s 
position of peril and avoided the accident. 

Of course you can prove things by circumstantial evidence 
as well as by direct evidence. In many cases circumstantial 
evidence is the more convincing of the two. 

Mr. Adams: I am taking it from the point of view most 
favorable to the plaintiff. Certainly we can’t accept the 
testimony of the witness Adams, who said plaintiff was in 
the crosswalk when the plaintiff himself said he was not 
there. 

The Court: That is not the point. The doctrine of last 
clear chance depends upon the position of the driver, 
whether he was sufficiently far away that he could have seen 
or should have seen the plaintiff’s perilous position and 
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have time enough to stop to avoid the accident- Of course 
if it was a sudden emergency, he is free of blame. 

Mr. Adams: The last case that was decided, Garcia v. 
Capital Transit Company, I have it here, and Mr. Offutt 
knows more about it than I do. 

The Court: That is the case I had in mind, but I had 
forgotten its name when I made the observations I made a 
moment ago. 

I had the situation in a non-jury case, Morrow v. United 
States. I rendered a judgment against the Government 
in a case involving a collision of two vehicles, and I did it 
on the doctrine of the last clear chance. This colli- 
195 sion took place in Virginia, and I construed the law 
of Virginia as somewhat more liberal than the law 
in the District of Columbia on last clear chance. 

The Court of Appeals reversed my decision, and held 
that the last clear chance did not apply. However, when 
the case was retried the plaintiff won again, and the Gov¬ 
ernment did not appeal it again. 

I feel the Garcia case took the view I had in the Morrow 
case. You have nine members of the Court of Appeals, and 
only three sit. On certain types of questions you get differ¬ 
ent decisions, depending on who composed the panel. The 
Garcia case is very liberal in its doctrine of last clear 
chance. 

Mr. Adams: In Smith v. District Cab Company, the 
last case I tried before Your Honor,— 

The Court: I submitted that to the jury. 

Mr. Adams: In the Smith case we had a witness who 
testified he saw the plaintiff in a position of peril and 
brought his car to a stop and avoided striking the plaintiff. 
In the Garcia case there were witnesses on the street car 
who testified they saw this plaintiff in a position of peril 
and oblivious to danger, walking along. Then we come to 
the question of why didn’t the motorman in the Garcia case, 
and why didn’t the taxi driver in the Smith case, because 
we have a standard to go by. 
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196 But in this case there is no standard by which we 
can measure negligence and contributory negligence. 
All we have is that plaintiff was abysmally contributorily 
negligent. He was jaywalking, and committing every sin 
of a pedestrian. We don’t have any testimony by anybody 
who said that he was seen in a position of peril in time for 
the taxicab driver to stop. 

The Court: I get your point: I think your point, how¬ 
ever, overlooks this very important circumstance: there 
is such a thing as circumstantial evidence in civil cases as 
well as in criminal cases, and verdicts in civil cases as well 
as in criminal cases may be based on circumstantial evi¬ 
dence. In criminal cases I have always told United States 
attorneys, I want either a confession or circumstantial 
evidence before I send a man to the penitentiary; I do not 
want just eye witnesses. 

I think on the authority of the Garcia case—with which 
I hardly concur, but that is irrelevant, because it is binding 
on me—it is a question for the jury whether the taxi driver 
should or did see the perilous position of the plaintiff in 
time to make it reasonably possible for him to stop with the 
exercise of due care. I will deny the motion. 

Mr. Adams: May I make one further statement? 

The Court: I will deny the motion. I will let you renew 
your motion at the conclusion of the case. 

• •••••*••• 

201 Herbert Vance Coalson, produced as a witness by 
the defendant, having been first duly sworn, was 

examined and testified as follow's: 

Direct Examination 
By Mr. Adams: 

Q. Mr. Coalson, will you keep your voice up so that every¬ 
body in the room can hear you, and speak slowly and dis¬ 
tinctly. A. Yes, sir. 

Q. State your full name. A. Herbert Vance 

202 Coalson. 
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Q. Where do you live? A. Berryville, Virginia. 

Q. What is your occupation? A. I have a restaurant 

and gasoline station combined. 

Q. At Berryville, Virginia? A. One mile west of 

Berryville. 

Q. What was your occupation in June 1947? A. I was 
driving a cab. 

Q. And what taxicab were you driving? A. Yellow Cab. 

Q. On June 20, 1947, was the taxicab that you were 
driving in collision with a pedestrian at 14th and K Streets, 
Northwest, Washington, D. C., at about 2:30 to 2:45 in the- 
afternoon? A. It was. 

Q. In which direction were you going? A. I was going 
west on K. 

Q. As you approached 14th Street, what was the color 
of the light? A. Red. 

Q. Did you come to a stop at 14th Street because of the 
red light? A. I did. 

Q. Do you recall the lane of traffic in which you were at 
the time you were stopped for the red light? A. Yes 
203 and no. 

Q. What is the yes part of it? A. In the state¬ 
ment which I read today, the statement which I made at the 
time of the accident, I stated I was in the middle lane of 
traffic, and if I made that statement then, that is correct. 

Q. You were in what lane? A. The middle lane, the 
center lane. 

Q. How many lanes of traffic are there on K Street at 
14th? A. You mean on the east side of 14th? 

Q. Yes, going from east to west. A. Three. 

Q. And you were in the center of the three lanes? A. 
Yes. 

Q. A lane to your left and a lane to your right. Did 
there come a time when you drove your car from its stopped 
position at 14th Street in a westerly direction on K Street? 
A. Yes. 
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Q. What was the color of the light when you started 
from the stopped position at 14th Street? A. Green. 

Q. Will you tell His Honor and the jury in your own 
words what happened when the light went green, permit¬ 
ting you to cross 14th Street? A. I proceeded in 

204 the usual manner, which is from low gear, on across 
14th Street. I don’t know exactly when I switched 

into second. After I had completely crossed the crosswalk 
on the opposite side from which I started, I would judge 
to he in the neighborhood of 30 to 40 feet ahead of me, I 
saw the pedestrian coming from in back of moving traffic. 
Just as soon as I saw him I hit my brakes and skidded 
into him. 

Q. What happened to him when you skidded into him? 
A. He hit, or rather he ran, into my left front fender. I 
came in contact with him with my left front fender. 

Q. What happened to him after you came in contact w’ith 
him? A. He fell. 

Q. How far was he from the front of your car after you 
had come to a stop? A. That I don’t know. 

Q. From which direction did he come? A. He came from 
my left. 

Q. From your left? A. From my left. 

Q. What was the condition of traffic going east on K 
Street at the time you started across 14th Street? A. There 
was traffic going east. How many, I don’t know, but there 
were several cars; I don’t know how many buses 

205 or trucks, but there was quite a bit of traffic. 

Q. Going east? A. Going east in the opposite direc¬ 
tion from which I was going. 

Q. Were there any cars going west in the same direction 
that you were going? A. In front of me? 

Q. Well, any place. Were there any either in front of 
you or beside you or behind you? A. There weren’t any 
in front of me. 

Q. Were there any behind you? A. At the time I didn’t 
take particular notice whether there was or not, but since 
then I know there was one, because— 
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Mr. Offutt: I object to that. 

The Court: What do you object to, Mr. Offutt? 

Mr. Offutt: I object to what he did not see. 

The Court: Sustained. 

Mr. Adams: He was in the process of explaining how he 
knows there was another car going in the same direction. 
The Court: You may finish your answer. 

A. (Continuing) The car which was in back of me, which 
I did not notice until after I had stopped, was another 
taxicab, and he said— 

Mr. Offutt: I object to what he said. 

The Court: Objection sustained. Suppose we sus- 
206 pend at this time until tomorrow morning. 

210 Mr. Adams: Your Honor, the reporter suggests 
there was an objection. 

The Court: Read the question and answer. 

(The question and answer referred to were read by the 
reporter, as follows: 

“Q. Were there any behind you? 

“A. At the time I didn’t take particular notice whether 
there was or not, but since then I know there was one* 
because—”) 

The Court: Let the witness finish his answer. 

By Mr. Adams: 

Q. Do you recall what you were testifying, Mr. Coalson? 
Will you go ahead with your answer. A. The reason 

211 I do know there was a car in back of me, I w T as given 
a card with the name and the address of the driver. 

The Court: I am going to strike that out I will grant 
the motion. 

By Mr. Adams: 

Q. Did you at any time see a car behind you? A. I don’t 
remember. 
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Q. Did you see it after the accident? A. Yes. 

Q. And where was it after the accident? A. It pulled up, 
I don’t remember which side of me, hut it pulled up beside 
of me. 

Q. It pulled up beside of you? A. Yes. 

Q. "What kind of car was it? A. It was a Premier cab. 
Q. What kind of car were you driving, what make of 
car? A. Plymouth. 

Q. Do you know the year ? A. I think it was a 1947. 

Q. What was the condition of that car on the date of the 
accident ? A. Good. 

212 The Court: Just a moment. I have excluded that 
issue. If you raise it,— 

Mr. Adams: I withdraw that question. 

The Court: Very well. 

By Mr. Adams: 

Q. Was anyone in the car with you? A. One passenger, 
yes. 

Q. Where w*as he seated? A. In the back seat. 

Q. Do you know r his name? A. I do now r , yes. 

Q. What is it? A. Pickrel. 

Q. Between the time you started your car on the east side 
ofl 14th Street and brought it to a stop at the time the 
pedestrian was struck, wiiat was the highest rate of speed 
that your car went? A. Around—This is an estimate, but 
around 20 miles an hour. 

Q. Around 20 miles an hour. Now, when you w^ere stopped 
over here '(indicating), you have testified your car was the 
first one in your lane stopped by the light? A. Yes, sir. 

Q. Could you see this entire crosswalk from the 

213 south curb of K Street on the Ambassador Hotel 
corner to the north curb of K Street w’here the Tower 

Building is? Could you see it? A. I don’t remember if I 
could or not. 

Q. Do you know whether or not you could have seen that 
area from the south curb— 
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The Court: He has answered your question. He said 
he didn’t know if he could or not. 

By Mr. Adams: 

Q. You don’t know if you could or not? A. No, sir. 

Q. Did you ever see the plaintiff in this crosswalk at 
any time? A. No. 

The Court: For the purposes of the record, will you 
state what crosswalk you referred to? 

Mr. Adams: The crosswalk on the west side of 14th 
Street and crossing K Street. 

I have no further questions at this time, Your Honor. 

Cross Examination 
By Mr. Offutt: 

Q. Mr. Coalson, is your vision all right? A. Yes. 

Q. It is? A. Yes. 

214 Q. Was it all right in 1947? A. Yes, it was. 

Q. Can you see this lady on the corner, this juror? 
Can you see these two ladies at the end of' the jury box by 
looking ah me ? A. Yes, partly. 

Q. Can you see Mr. Adams over here? A. Yes. 

Q. Can you see the far corner of the room? A. Yes. 

Q. And you can see the colors over there? A. Not to tell 
them, but I can see it. 

Q. You can see the colors without turning your head; 
is that right? A. Yes. 

Q. As you were parked over here facing west, you have 
just answered when Mr. Adams asked you whether you 
could see the corners of the Ambassador and the Tower 
Building and the intervening space, you said you did not 
know whether you could or not? A. That is correct. 

Q. Were you looking? A. That was five years ago. I 
don’t remember if I was or not. 

The Court: Speak a little louder. 
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215 By Mr. Offutt: 

Q. Have you refreshed your recollection in any way since 
this accident happened five years ago? A. Yes, I have. 

Q. When is the first time that you refreshed your recol¬ 
lection? Was it before Friday of this past week? A. Yes. 

Q. What did you use to refresh your recollection from? 
A. We went back to the scene of the accident. 

Q. What scene of the accident? A. At 14th and K. 

Q. Why did you go to the scene of the accident? A. To 
refresh my memory of it. 

Q. Was that your idea, or somebody else’s idea? A. It 
was the idea of the company. 

Q. And when you say the company you mean the Yellow 
Cab Company? A. Yes. 

Q. Were you in conference with Mr. Friedman at that 
time, the gentleman who was sitting here with Mr. Adams 
representing the defendant? A. I was. 

Q. Mr. Adams was not present at the time ? A. No. 

216 Q. Who else was present? Was Mr. Pickrel pres¬ 
ent? A. Yes. 

Q. Was Mr. Musgrove present? A. Yes. 

Q. Did you state your version of what happened at that 
time? A. I did. 

Q. Did Mr. Pickrel state his version of what he knew 
about it? A. Yes. 

Q. Did Mr. Musgrove state his version? A. I don’t know 
whether he did or not. 

Q. And the various versions were stated in the presence 
of each other? A. That is right. 

Q. At that time you thought this accident—and so stated 
to Mr. Friedman, did you not—that the accident occurred 
in front of the Little Tavern? Isn’t that right? A. You 
mean in a line across from the Little Tavern? 

Q. That is right. A. That is right. 

Q. And that is what you told him? A. That is right. 

Q. You also told him you didn’t know where the man 
came from? A. I did not. 
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217 Q. Didn’t you make a written statement that you 
didn’t know where the man came from? A. I didn’t 

know T where he came from. I knew what direction he came 
from. 

Q. I just asked you the question, didn’t you tell Mr. 

Friedman you didn’t know where the man came from? A. 
* 

I can’t answer that question unless I know what you mean. 

Q. Did you write out a report on this accident the very 
day it happened? A. Thereabouts, yes. 

Q. Did you date it the day you made the report out? 
A. Yes. 

Q. When you made that report it was fresher in your 
mind at that time as to the events of the accident than it 
is today? A. Yes. 

Q. When you saw Mr. Friedman, that was about a week 
ago, wasn’t it? A. Yes. 

Q. Do you recall the day? A. I do not. 

Q. Did you use that statement that you had made to re¬ 
fresh your recollection at that time? A. No. 

218 Q. Was anything read to you from that statement 
to refresh your recollection at that time? A. No. 

Q. Do you know whether Mr. Friedman had that state¬ 
ment that you had made at that time? A. I don’t know 
whether he did or not. 

Q. Did you ask him ? A. I did not. 

Q. Did you have it ? A. No. 

Q. What did you do with the statement that you wrote 
out? A. The statement was turned in at the Yellow Cab 
Company. 

Q. Have you seen that statement before you testified 
today? A. Yes. 

Q. When did you see it? A. Yesterday. 

Q. Did you ask to see it? A. I did not. 

Q. On Friday your deposition was taken after court; 
that is correct, is it not? A. That is correct. 

219 Q. During the course of taking your deposition I 
asked you, did I not, if you needed that statement to 
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refresh your recollection, and you said you did, didn’t you? 
A. If I said it, I said it, yes. 

Q. Whom did you get the statement from to refresh your 
recollection? 

The Court: I don’t think that is material. I will ex¬ 
clude that. 

Mr. Offutt: All right. 

By Mr. Offutt: 

Q. When the officer came to the scene of this accident— 
he did come there ultimately after the accident, didn’t he? 
A. Yes. 

Q. You told, the officer, did you not, that at the time you 
first saw this man he was about 2 feet south of the center of 
K Street and running at a fast clip? A. I could have. I 
don’t remember whether I did or not. 

Q. Don’t you remember what you told the officer? A. 
Not five years ago, no. 

Q. That is a fact, the first time you saw this man was 
when he was about 2 feet from the center of K Street, isn’t 
that so, and going in a northwesterly direction ? 

Mr. Adams: Your Honor, that is a double question. I 
think he ought to ask one question at a time. 

220 The Court: Yes. I think you ought to separate it. 

By Mr. Offutt: 

Q. Isn’t it a fact the first time you saw this man, Mr. 
Andrich, was when he was about 2 feet south of the center 
of K Street? A. I don’t know the exact footage, but ap¬ 
proximately that, yes. 

Q. Didn’t you say so in the statement that you signed 
and used yesterday to refresh your recollection, “When 
I first saw the man he was 2 feet south of the center of K 
Street,” didn’t you say that? A. If that is in the statement 
that is true, yes. 

Q. But you don’t remember what is in the statement? 
A. I do not. 
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Q. And you used it yesterday to refresh your recollec¬ 
tion? A. I just glanced at it. I didn’t go over it thoroughly. 

Q. Didn’t you go over your testimony with Mr. Adams 
and Mr. Friedman? 

Mr. Adams: That is a double question. 

Mr. Offutt: I will break it down. 

By Mr. Offutt: 

Q. Did you go over your testimony that you are giving 
today about all you know about this accident with Mr. 
Adams, the attorney for the company? A. I didn’t 

221 go over it. He showed me the statement. 

Q. He showed you the statement? A. Yes. 

Q. What was the occasion of his showing you the state¬ 
ment ? 

The Court: I don’t think that is material. 

By Mr. Offutt: 

Q. Yesterday when you were testifying you said that 
your recollection was refreshed and that instead of being 
over in the lane nearest to the right-hand curb, you were 
over towards the center of the street. Didn’t you say that? 
A. That was from the east side of K Street, from where I 
was waiting for the light. 

Q. What was on the east side of K Street? A. I was in 
the center lane on the east side of K Street waiting for the 
light to change. 

Q. You mean you changed your position in the street 
from the center lane to some other place when you got to the 
west side of the street? A. My memory was refreshed. 

Q. Your memory was refreshed? A. That is correct. 

Q. And refreshed when Mr. Adams suggested you look 
at your statement? A. Yes. 

222 Q. And that was because Friday when you testified 
and could not get the statement to refresh your re¬ 
collection, you said— 

Mr. Adams: I object to that question. 
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The Court: It is argumentative in form. You can ask 
him what lie testified on Friday without putting in an 
argument. 

Mr. Offutt: May I have that statement that this witness 
signed? 

(A paper was handed to Mr. Offutt by Mr. Adams.) 

Bv Mr. Offutt: 

Q. Mr Coalson, this statement that you signed, that you 
have referred to, was in your own handwriting, wasn’t it? 
A. I don’t remember if it was or not. 

Q. By the way, did you keep a manifest at that time? A. 
I did. 

Q. A manifest is a form on which you write the time that 
you pick up a passenger, when you picked him up, where 
you carried him to, and the rate you charged? A. I am 
familiar with a manifest, and I did have one at that time. 

Q. That is what a manifest is, isn’t it? A. Yes. 

Q. And you kept one at that time? A. I did. 

223 Q. And you keep those manifests, don’t you, to 

show where you take passengers, so that you can 
work out your income tax return; isn’t that right? 

Mr. Adams: I object to that as immaterial. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. You are required to keep a manifest, aren’t you? 
A. Yes. 

Mr. Adams: I object to this line of questioning with re¬ 
spect to a manifest I am sure Your Honor and I under¬ 
stand what a manifest is, and it has no bearing in this case. 

The Court: If you wish to question the witness as to this 
particular manifest you may do so, but your question must 
be limited to that. 

By Mr. Offutt: 

Q. There was a form on that manifest on which you could 
make a report of this accident? 
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The Court: I have excluded that. I shall limit the inter¬ 
rogation as to the manifest to this particular manifest. 

By Mr. Offutt: 

Q. Where did you pick up this fare? A. I don’t know. 
Q. Where were you taking him? A. I don’t know. 


224 Q. What time did you pick him up? A. I don’t 
remember. 

Q. How did you get from where you picked him up? A. 
I don’t remember. I don’t remember which direction I 
was going. 

Q. How many fares did you have before you picked up 
this man? A. I don’t remember. 

Q. When did you start working that day? A. I do not 
know. 

Q. On page 6 of your deposition- 

The Court: Has that deposition been filed? It has not 
been filed, gentlemen. 

Mr. Offutt: Who has the original? Your Honor, I have 
a note that the deposition cannot be filed until the Clerk’s 
fee is paid. 

By Mr. Offutt: 

Q. Reading at the bottom of page 5: 

“Q. And when this accident happened, this report 
that you filled out, did you turn that in to the Yellow 
Cab Company? A. Turn it in?” 

Mr. Adams: I object to this, because the use of the deposi¬ 
tion is to impeach something the witness has said. 

The Court: Will someone hand me a copy of the deposi¬ 
tion? 

225 (The original of the deposition was handed to the 
Court.) 

The Court: Page 6 ? 

Mr. Offutt: Bottom of page 5. 
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The Court: Objection sustained. I wish to state that the 
reason I sustain the objection is, as I have held time and 
time again, the witness may be confronted with a prior 
statement only if it is in conflict with his testimony on 
the witness stand or for the purpose of refreshing his recol¬ 
lection. 

Mr. Offutt: The latter purpose is what I am going to use 
it for. 

The Court: I don’t see that this manifest has anything to 
do with the case. 

Mr. Offutt: I said the report. I read the last question 
and answer on page 5. 

The Court: It makes no difference to whom he made the 
report. He said he turned it in to the Yellow Cab Company. 
He said that here and he said it in his deposition. 

Mr. Offutt: I was just identifying it. The question on 
the next page, down at the bottom of page 6, Your 
Honor,- 

The Court: He says he has made this report. He is not 
trying to repudiate it, I take it, therefore I see no reason 
why you need to confront the witness with the testimony 
at the taking of his deposition, and there is nothing you 
said to refresh his recollection about it. 

Mr. Offutt: I asked if he made it in his own hand- 
226 writing. He said he didn’t remember. 

The Court: That makes no difference. He said he 
made the report. If he repudiates that report, then you 
may cross-examine him. 

Mr. Offutt: May I approach the bench? 

The Court: No. You may proceed. If there is anything 
in that statement that conflicts with his testimony on the 
witness stand, you may confront him with that particular 
portion of the statement. That is all you may do so far as 
that statement is concerned. Now you may proceed. 

By Mr. Offutt: 

Q. Did you make more than one statement? A. Not to 
my recollection, no. 
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Q. Did you fill the entire statement out and report that 
you made to the Yellow Cab Company that you signed? 
Did you fill it all out? A. That I don’t know. 

Mr. Adams: I will object to that. 

The Court: Objection sustained. I have told you the 
limited use you may make of the statement. That is as 
far as you may go. 

Mr. Offutt: Your Honor, so that I can protect my point, 
may I return to the last question and answer at the bot¬ 
tom of page 6 of his deposition and tender it? 

The Court: You may make a proffer of it and have 

227 it copied into the record. You may give a copy of 
it to the reporter later on. 

Mr. Offutt: Thank you, sir. And, Your Honor, may I 
interpose my objection to being disallowed to interrogate 
about the statement? 

The Court: Your objection to my ruling concerning use 
of the statement is noted. 

**##•*•••• 

By Mr. Offutt: 

Q. Is that your signature, sir? A. That is. 

Q. Is that your writing here on the fifth line down from 
the top? A. That is printing. I couldn’t say. 

Q. Did you do that yourself? A. I don’t remember 
whether I did or not. 

Q. On the front page of this paper, which is Plain- 

228 tiff’s Exhibit No. 10 for identification, is that your 
change, is that your writing? 

Mr. Adams: I object to that. 

The Court: Objection sustained. Does counsel for the 
defendant admit that this is a statement made by the wit¬ 
ness? 

Mr. Adams: Of course. 

The Court: Then you don’t have to go into these details. 
Mr. Offutt: May I interrogate to see if he made the state¬ 
ment? 
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The Court: He said he made the statement. He has ad¬ 
mitted that several times. You may do only one thing. If 
you find anything in that statement that is contradictory 
of his testimony on the witness stand, you may confront 
him with it. 

Mr. Offutt: I do. 

By Mr. Offutt: 

Q. So in so far as this statement is concerned, the only 
thing you see on it in your own handwriting is your signa¬ 
ture; is that right? 

The Court: Just a moment. I told you that if you find 
anything conflicting you may confront him with the al¬ 
leged conflicting statement. You may do nothing else 
with that statement. 

Mr. Offutt: Not the manner of preparation? 

The Court: Precisely. I said if there is any con- 
229 flicting statement contained in that paper—Or let 

me put it this way: If there is any statement in that 
paper that contradicts the witness’ testimony on the wit¬ 
ness stand, you may confront him with that statement. This 
is the last time I will state my ruling. Don’t transgress it. 

Mr. Offutt: This is the first time I understood it. 

The Court: You should have understood it the first time. 
Proceed. 

By Mr. Offutt: 

Q. Showing you the statement, “When I first saw the 
man he was running in a northwesterly direction and was 
about 2 feet on the south side of the center line of K Street. 
I don’t know where he came from.” A. That is correct. 

The Court: Now, what is your question? 

Bv Mr. Offutt: 

•» 

Q. Isn’t that the fact, what I have just read to you in 
this statement, isn’t it a fact, as you recall it now, that you 
didn’t know where the man came from? 
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Mr. Adams: I object to that. That is not contradictory 
of his testimony. 

The Court: Yes, it is. If counsel will come to the bench 
I will explain my ruling. 

(At the bench:) 

The Court: According to my notes, the witness 

230 testified yesterday that he saw the pedestrian com¬ 
ing from back of moving traffic, and now he says he 

doesn’t know where he came from. 

Mr. Adams: Of course, but what does he mean, “I don’t 
know where he came from”? 

The Court: He can explain that, but it is proper to con¬ 
front him with it. 

Mr. Offutt: Your Honor, I didn’t mean to go beyond 
Your Honor’s ruling, but may I show you something at 
the bench? 

The Court: No. 

Mr. Offutt: He referred to a statement in his handwrit¬ 
ing, and this is typewritten. He says at the bottom of page 
6 of his deposition that it was in his handwriting: “And 
that is a report you made in your handwriting and signed 
it yourself?” And the answer is “Yes.” 

Mr. Adams: That is a double question. I believe there 
is another place in the statement that says he didn’t know. 
When Mr. Offutt asks a double question and the man an¬ 
swers one of them correctly, I don’t think he can make 
capital of the second. He asked if he wrote it in his own 
handwriting and if he signed it. It is a double question. 
The Court: Do you claim there is another statement? 

Mr. Offutt: There may be. I don’t know. At the 

231 time of taking his deposition the man himself wanted 
this statement and Mr. Adams wouldn’t give it. 

The Court: This is an unnecessary consumption of time. 
Mr. Offutt: May I make a proffer now. 

The Court: No. Let’s proceed. 
*•*•■•••••* 
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By Mr. Offutt: 

Q. Mr. Coalson, when you saw this man, you saw that 
he didn’t see vou; isn’t that correct? A. That is correct. 

Q. That was because the man was running—Let’s say 
you were driving this way, going west, and the man was 
going in a direction like this, with the back of his right 
shoulder towards your car? A. Yes. 

Q. And he was running over toward a news truck that 
was in this narrow space between the north island and 
the Tower Building? A. He was going in the direction of 
the truck. 

Q. There was a Washington News truck there, wasn’t 
there? A. There was a news truck there. 

Q. And you saw that there? A. After the accident, 
yes. 

232 Q. After the accident? A. After the accident, 
yes. 

Q. When you saw the man going in this manner, and 
vou observed he didn’t see vou, vou didn’t sound vour horn 
at any time, did you? A. I didn’t have time to sound it. 

Q. Did you sound it? A. No. 

Q. And you never at any time sounded your horn in 
connection with this accident, did you? 

Mr. Adams: I object. He has answered the question. 

The Court: Sustained. He has answered the question 
once. 

By Mr. Offutt: 

Q. And the man never changed his rate of travel; he 
was going about the same speed from the time you first saw 
him until he was hit; isn’t that right? A. No, it isn’t. 

Q. Sir? A. It isn’t right, no. 

Q. And the man continued in the same direction, didn’t 
he? A. Until after I hit my brakes, yes. 

Q. Did he ever appear to see you? A. Yes, just before 
we made contact, just before the car hit him. 

Q. You mean in a split second before you hit him? 


233 
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A. I don’t know if it would be a split second or not. 
I could explain it better. 

Q. Explain it, then. A. May I explain it? 

The Court: You may do so. Answer the question in your 
own way. 

A. Presuming that this is the front fender and headlight 
of my automobile, the man was going in this direction, 
and right in here, and I was going very slow at the time 
because my wheels had been skidding, he turned as if to 
try to get up on the car rather than be hit by the car, and 
his body went over the fender and headlight of my auto¬ 
mobile (illustrating). 

By Mr. Offutt: 

Q. May I get that measurement. Show us the distance. 

Mr. Adams: I don’t think this is susceptible to exact 
measurements. The witness is testifying to an approxi¬ 
mation and Mr. Offutt is coming out with a measurement. 

The Court: I think it is proper to measure the distance 
which the witness is pointing to, with the understanding it 
is an approximation. 

The Witness: Let me- 

By Mr. Offutt: 

Q. Are you changing it now? A. No, I am not 
234 changing anything. 

The Court: Just a moment. I don’t think that was 
a proper remark. Very well, proceed. 

Mr. Offutt: May I beg Your Honor’s pardon and the 
witness’. I didn’t mean it in an improper way. He was 
putting his hand out. I thought he was going to extend it. 

The Witness: I was putting my hand out to the best of 
my memory in the way the pedestrian put his hand out. 

By Mr. Offutt: 

Q. (After making measurement) That is one foot six 
inches. A. Between this and that, yes. X am approximat¬ 
ing. 
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Q. Was lie turned in the fashion you indicated there? A. 
Yes. 

Q. When that happened, it was a very short space of 
time, wasn’t it? A. Very short space, yes. 

Q. And would you characterize that as a split second 
of time? A. You mean from the instant when I thought 
he first saw me until the contact? 

Q. I am referring to the time you indicated that at that 
time he appeared to see you. I thought that is what you 
said, and indicated the distance he was from your car. 

A. Yes. He turned just before the impact, turned 

235 towards the car just before the impact. 

Q. Didn’t you use the expression, “He appeared 
to see me just a split second before the contact” in your 
statement? A. That is what I just said. I just glanced 
over that statement yesterday. I am doing the best I can 
to answer your questions. 

Q. You had gone across both crosswalks and crossed the 
intersection and traveled about 30 feet, I believe you said, 
when you first saw the man that was struck? A. That is 
my estimation, yes, about 30 feet. 

Q. How fast was your cab going when you struck the 
man? A. That I couldn’t say. It was very slow, though. 
I was practically stopped at the time. He was hit, but I 
was skidding. 

Q. And how far had your car gone from the time you 
hit the brakes until you struck the man? A. That would 
have to be an estimate. 

Q. Give us your estimate. A. From the instant that T 
first saw the pedestrian, you mean? 

Q. That is right. A. Around 40 feet. 

Q. And how fast were you going when you first saw 
the man? A. Around 20 miles an hour. 

236 Q. Around 20? A. Yes. 

Q. Weren’t you going from 20 to 23 miles an hour? 
A. That ■would be around 20, yes. 

Q. Were you going as high as 23, do you think? A. I 
don’t know. 
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Q. Did you look at your speedometer to fix the speed? 
A. I did not. 

Q. I am showing you your statement here where it says 
the speed of the cab was 20 to 23 miles an hour. 

Mr. Adams: Your Honor, that is precisely what he has 
testified. 

The Court: He testified about 20 miles an hour. 23 is 
about 20. That is within the range. There is no contra¬ 
diction there? 

By Mr. Offutt: 

Q. Let’s go back to where you were standing still. It 
was a sunshiny day, wasn’t it? A. To the best of my recol¬ 
lection, yes. 

Q. A warm day? A. Yes. 

Q. You were watching this light over on your right, 
weren’t you? A. Yes. 

Mr. Offutt: Incidentally, will you mark these for 
237 identification. 

(The pictures above referred to were marked 
Plaintiff’s Exhibits 11, 12 and 13 for identification.) 

By Mr. Offutt: 

Q. As you come down from 13th toward 14th Street on 
K Street, it is downgrade to 14th and K and then it levels 
off, doesn’t it? 

Mr. Adams: I object because it is absolutely immaterial. 
The accident didn’t happen there. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. You are higher, so you have a better view of the 
intersection on the east side of the intersection, do you 
not? 

Mr. Adams: I object to that. 

The Court: Overruled. 

A. I don’t remember. 
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By Mr. OfFutt: 

Q. I am showing yon Plaintiff’s Exhibit No. 11 for 

238 identification. Doesn’t that portray the view that 
you have looking west from the east side of 14th 

Street as it was on that day, with the curbing, the 
island,- 

Mr. Adams: I would like to see it before he asks the 
question. 

The Court: I will exclude the question because it is not 
proper cross-examination. You can make him your own 
witness if you want him to identify your photographs. 

By Mr. OfFutt: 

Q. You said you didn’t know whether you could see both 
sides of the street and the whole sidewalk area on the 
west side of the street from where you were parked over 
here (indicating). Didn’t you say that? A. I can’t answer 
the question because I don’t remember what you mean in 
reference to the other answer. 

Q. When Mr. Adams asked you whether you could see 
the southwest corner where the Ambassador Hotel was 
and the northwest corner where the Tower Building was, 
and this sidewalk area, you said you didn’t remember. 

The Court: I think the question was whether he could 
see the entire intersection from the north curb to the south 
curb. You are putting in a lot of details. 

Mr. OfFutt: I thought that was the way he put it, 

239 but I may be wrong, Your Honor. A. I don’t know 
whether I could or not. 

Mr. Adams: May I suggest that the lens of a camera and 
the eye of a person may be different, and that would not be 
conclusive. 

The Court: Yes. 

Mr. OfFutt: Anyway, Your Honor rules I can’t show him 
that picture; is that right? 

The Court: I don’t know what you want to do with the 
picture. Ask the question and then I will rule on it. 
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By Mr. Offutt: 

Q. Looking at this picture, Plaintiff’s Exhibit 11 for 
identification, doesn’t that refresh your recollection so 
that you can now say that you can see the whole intersec¬ 
tion in front of you! A. In the picture you can. 

Q. And you could see it from over where you were 
parked, isn’t that right! 

The Court: Reframe your question and make it simple. 
It is difficult for the Court to follow you. 

By Mr. Offutt: 

Q. Couldn’t you see everything in that picture as you 
looked at the intersection! A. In the picture, yes. 

Q. And you could see that as you were parked over 
there! A. I probably could if I had been looking. I 
240 don’t remember if I was looking or not. 

The Court: Will you read the witness’ answer. 

(The answer referred to was read by the reporter, as 
follows: “I probably could if I had been looking. I don’t 
remember if I was looking or not.”) 

Mr. Adams: I move that be stricken. That is not part 
of their case. 

The Court: I think it is proper cross-examination. 

Mr. Adams: It doesn’t impeach his testimony. It is not 
consistent with any theory of theirs with respect to liability. 

The Court: That doesn’t make any difference. He tes¬ 
tified to what happened, and counsel has a right to cross- 
examine him on the details of his version of the accident. 
You may proceed. 

Bv Mr. Offutt: 

Q. As you were looking over at the light, you intended 
to and did move just as soon as the light turned green, the 
one on the corner where the Tower Building is! A. I don’t 
know whether I did or not. In fact, since reading the 
statement- 

The Court: You have answered the question. 
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Mr. Adams: I think he is entitled to explain his answer. 

The Court: It has to be responsive. 

Mr. Adams: We don’t know if it will be respon- 

241 sive until he finishes. 

The Court: Finish your answer. 

A. (Continuing) Since reading the statement, the things 
in the statement I know to the best of my ability at that 
time were correct, and I would be better able to remember 
the details then than I am now. In the statement I stated 
that there was somebody walking across the street and I 
waited for them to clear the intersection before taking off, 
and if I made that statement it is true. 

By Mr. Offutt: 

Q. You mean you don’t rely on your recollection; you 
have to rely on your statement! A. I rely on my truth¬ 
fulness at the time I made the statement, and if I said 
that in the statement, it is the truth. 

The Court: Of course you are asking him details about 
what happened about five years ago. He probably has 
driven many miles since. 

Mr. Offutt: He is testifying to what happened five years 
ago. 

The Court: There are limits to human memory. 

Mr. Offutt: I didn’t understand him to say anything 
about that. 

The Court: Yes, he did. I don’t invite answers to 

242 my observations. 

Mr. Offutt: I beg your pardon, Your Honor. 

The Court: You may proceed. 

By Mr. Offutt: 

Q. When you testified today you didn’t say anything 
about a girl in front of you, did you, when you testified 
yesterday and today! 

Mr. Adams: I didn’t ask about a girl, and there was no 
reason for him to testify about a girl. 
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The Court: Just a moment. I don’t think there ought 
to be any interruptions like that during the cross-examina¬ 
tion of the witness. You can straighten that out on re¬ 
direct examination if you think it needs to be straightened 
out. 

Mr. Adams: If Your Honor will not permit me to state 
the basis of it, of course I can’t, but Mr. Offutt is stat¬ 
ing— 

The Court: State your objection, but I don’t want any 
statement made in open court that might suggest an an¬ 
swer to the witness. I know you don’t intend it that way, 
but that is the reason I don’t permit counsel to make state¬ 
ments. You have a right to make an objection, and I have 
ruled on your objection. You will have ample opportunity 
on your redirect examination to bring out anything you 
think should be brought out You may proceed, Mr. Of- 
futt. 

243 By Mr. Offutt: 

Q. Is it your testimony now that you need this 
statement to refresh your recollection ? Is that your testi¬ 
mony today? 

The Court: The witness hasn’t said anything like that. 
I told you the only use you may make of that statement, 
Mr. Offutt. Don’t transgress my ruling any more. 

Mr. Offutt: I am not doing that, Your Honor. 

The Court: Proceed. Ask the next question. 

By Mr. Offutt: 

Q. Didn’t you just say that this statement sets forth the 
facts better than you can recall them now? Isn’t that what 
you said? A. Yes. 

Q. Did you need this statement to refresh your recollec¬ 
tion in any way before you testified? 

The Court: I will exclude that. You have been over it 
so many times. 

Mr. Offutt: I am not sure whether he answered it or 
not. I thought he did. 
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The Court: You have asked him that more than once. I 
will not permit that question or any similar question to be 
repeated. I think you are taking too long with this cross- 
examination. You may proceed. 

Mr. Offutt: Does Your Honor want me to stop the 

244 cross-examination if you think I am taking too long? 
I have a job to do. 

The Court: You may proceed, but I will not let you re¬ 
peat time and time again. 

Mr. Offutt: I offer Plaintiff’s Exhibit 10 in evidence. 

Mr. Adams: I didn’t understand, Your Honor, that a 
party could introduce exhibits in evidence on cross-exami¬ 
nation. Now, I am not going to object to that. 

The Court: As a matter of procedure I permit that to 
be done, but I will entertain any objection you may have. 

Mr. Adams: May we approach the bench ? 

The Court: Yes, indeed. 

(At the bench:) 

The Court: I want to say this, that I have said time and 
time again in other cases, that as a procedural matter I 
have no objection to exhibits being introduced during 
cross-examination, or the defendant introducing exhibits 
before the plaintiff rests. But that is only the procedural 
matter. If you have anything to say about this I will hear 
you. 

Mr. Adams: I know Mr. Offutt will make a lot of conver¬ 
sation about the interlineations in that statement. I am 
perfectly willing that it be read in evidence. I am per¬ 
fectly willing that he inquire as to when those were made, 
if this witness remembers. But that is his purpose, 

245 I am confident. You have kept him from doing that 

in asking his questions, and he merely wants- 

The Court: Mr. Adams, I want to say this, that if you 
will object to the introduction of this statement I will sus¬ 
tain the objection because it is not admissible under the 
rules of evidence. 

Mr. Adams: No, I am not going to object to it. 
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The Court: Well, it may be admitted. 

Now, I do not know whether it is your purpose to cross- 
examine this witness or anybody else as to corrections 
made in that statement. If it is your purpose, I will say 
right now that I will not permit it, because you are offer¬ 
ing this as your own exhibit. It is now a plaintiff’s exhibit, 
and it is binding. 

Mr. Offutt: It is binding? 

The Court: It is not binding in the sense that you may 
not contradict it, but you may not endeavor to show that 
there is something wrong with it. 

Mr. Offutt: I can’t? 

The Court: You may not. You are not bound by the re¬ 
cital of fact. 

Mr. Offutt: Your Honor, they can hear you in the jury 
box, I am sure. 

The Court: You are not bound by the statements in the 
paper, but it is your exhibit and you may not im- 
246 peach its authenticity. 

Mr. Offutt: Your Honor, I am at a great loss to 
know what to do sometimes. 

The Court: I am telling you in advance what my rul¬ 
ings will be if certain things arise. I don’t often do that, 
but I think it is helpful in this instance. I am not asking 
you to tell me what you propose to do. 

Mr. Offutt: I know Your Honor doesn’t mean it to have 
an effect on the jury, but when a Judge jumps on a lawyer 
like Your Honor has this morning, it has an effect on the 
jury. 

The Court: In the first place, Mr. Offutt, I think you have 
an exaggerated idea of how easily jurors are influenced. 
My observation of the average jury is that they take the 
case and decide it on the evidence, surprising as it may be 
to some skeptics. In the case tried before me immediately 
preceding this, where Mr. Adams also represented the de¬ 
fendant, I thought the plaintiff should have had a verdict 
in that case, and I think if anyone could have read my charge 
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between the lines, they would have gathered that from the 
charge. To my amazement, they were out several hours 
and came in with a verdict for the defendant. 

Mr. Offutt: I found out how that jury decided that case, 
and it did have some effect, and they were opposed to Mr. 
Davis. 

The Court: I will show my displeasure if you 

247 transgress my rulings. You never notice any expres¬ 
sion of displeasure on my part when I first make 

a ruling and if you comply with it, but if you keep on re¬ 
peating it after I have made my ruling, yes, I will express 
my displeasure. If I don’t do that, the jury will get the 
idea the lawyers are running the Court, and I will not per¬ 
mit that 

By Mr. Offutt: 

Q. Did you go straight across the intersection before 
this accident happened? A. I don’t remember if I did or 
not. I presume I did. 

Q. Were you talking with the passenger? A. I don’t 
remember if I was or not. 

Q. Were you making any entry of any kind on your 
manifest at that time? A. I couldn’t say that. 

Q. Were you looking at anybody on the street away from 
your cab at the time? A. As far as I actually remember 
now, or from the statement? 

Q. I am talking about your recollection and not the state¬ 
ment. Give us your best recollection. A. I don’t know. 

Q. Just before you started across the street after 

248 the light changed to green, you saw a young lady 
crossing in front of your cab; is that right? A. My 

memory does not remember it, no. In my statement I 
stated that there was, and I am sure my statement is cor¬ 
rect. 

Mr. Offutt: Your Honor, I move that the last part of 
his answer go out. 
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The Court: No. I think his answer is responsive to your 
question. 

Mr. Offutt: I asked about his recollection only. I am 
positive of it. 

The Court: I think his answer is responsive. 

By Mr. Offutt: 

Q. Mr. Coalson, doesn’t this refresh your recollection: 
Didn’t you see this young lady walking across the street, 
and she was a nice looking lady, and you continued to 
watch her until she crossed the street and got over on the 
curb; isn’t that correct? A. I don’t think that is a fair 
question. 

The Court: Well, you have to answer it. 

A. No, I didn’t. 

By Mr. Offutt: 

Q. You don’t remember anything about that lady at 
all? 

The Court: He has answered that twice. 

249 Q. Now, then, as you went over to the far side of 
the street, to the west side of the street, did you 
notice anybody over there moving? A. I don’t remember 
if I did or not 

Q. Did you know anybody that worked around that cor¬ 
ner? A. No. 

Q. Did you know anybody that worked for the Ambassa¬ 
dor Hotel? A. You mean do I know anybody who ever 
worked there? 

Q. Did you then, June 20, 1947? A. I only know of one 
boy that worked at the Ambassador Hotel. 

Q. And as you went across the intersection, do you re¬ 
member whether you were not looking at the panorama 
effect of the sidewalk area here and the immediate portion 
of the street in front of you? 

Mr. Adams: That is a double question, I think. 
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The Court: Objection overruled. I think he can answer 
that. 

A. At that particular instance I couldn’t state whether I 
was or whether I wasn’t. 

Q. You did accelerate the speed of your car as you 

250 went across 14th Street? A. That is the normal 
thing to do, yes. 

Q. Did you start off in second gear? A. I did not. 

Q. This was not a new car, was it? It was broken in? 
A. It was broken in. 

Q. You started in low gear? A. Yes. 

Q. Weren’t you in high gear when the accident hap¬ 
pened? A. I don’t know. I am sure I wasn’t in low. I 
was in second or high. 

Q. Were you having difficulty of any kind shifting the 
gears? Was the shifting all right? A. As far as I remem¬ 
ber the shifting was all right. 

Q. Did you have a rear vision mirror? A. I had a rear 
vision mirror, yes. 

Q. Did you have a side mirror too? A. I don’t remem¬ 
ber. 

Q. Do you recall whether as you went across the street 
you looked at the rear vision mirror? A. I don’t remem¬ 
ber. 

Q. There was no car to the right of you, was there, 
as you crossed the street? A. I don’t think so. 

Q. And there was no car left of you in the lane nearer 
the center of the street as you crossed 14th? A. I 

251 don’t remember. 

Q. Did you remain in the center lane all the time 
from the time you started off until the accident happened? 
A. Yes. 

Q. Is your memory clear on that? A. Taking the state¬ 
ment into consideration, yes. 

Q. Is your memory clear on that? A. No. 

Q. You rely on the facts set forth in the statement; is 
that what you rely on? A. Partly. 
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Q. Partly? A. That was my answer, yes. 

Q. In your deposition this past Friday you testified, did 
you not, that you were in the lane nearer to the right-hand 
side of the road? A. That is right. After seeing my state¬ 
ment I changed it. 

Q. Why did you change it after seeing the statement? A. 
Because the statement refreshed my memory. 

Q. Oh. 

The Court: We will take our mid-morning recess at this 
time. 

(Thereupon, at 11:15 a. m., a recess was taken until 11:25 
a. m.) 


252 Q. When you testified in your deposition on Fri¬ 
day after Court, on March 14th— See if this re¬ 
freshes your recollection about whether or not you were 
watching the light on the right-hand side of the street. I 
am reading from the top of page 23: 

“Q. You were watching the light on the right-hand 
side? A. Yes. 

“Q. Waiting for it to change? A. Yes. 

“Q. How soon after it turned did you start off? A. 
When it turned green. 

“Q. When it turned green? A. Yes. 

“Q. Did you start in second speed? A. No.” 

Does that refresh your recollection as to whether you were 
watching the light and it turned green? 

Mr. Adams: I submit there is no conflict. 

The Court: Objection sustained. 

Mr. Offutt: That is to refresh his recollection. He said 
he didn’t know whether he was watching it or not 

Mr. Adams: That is not my recollection of his testi¬ 
mony. 

The Court: I am going to ask the witness: Were 

253 you watching the light on the right-hand side while 
you were standing still? 





The Witness: Yes, sir, I presume I was. 

The Court: He has answered the question. 

By Mr. Offutt: 

Q. How fast did you say you were going across 14th 
Street? 

Mr. Adams: I object to that as repetition. 

The Court: He has answered that. 

Mr. Offutt: How fast was it, Your Honor? I don’t re¬ 
member. 

The Court: He has answered the question more than 
once. 

Mr. Offutt: Your Honor, I don’t see how I can cross- 
examine the witness. I have a direct question to ask him 
on that, and it has to do with the speed. 

The Court: You asked him within the half hour what 
the speed was, and he said 20 to 23 miles. 

Mr. Offutt: I am positive he didn’t. 

The Court: I will rule he did. 

By Mr. Offutt: 

Q. You were going 20 to 23 miles an hour across 14th 
Street ? 

The Court: I will rule that out. He has already an¬ 
swered that. Don’t go over the same ground again and 
again. The Court appreciates the fact that in the 
254 exercise of zeal for his client, sometimes the coun¬ 
sel may want to repeat something, and the Court 
has no criticism of counsel, but the Court is going to con¬ 
trol it nevertheless. 

Mr. Offutt: I object to the interruption. 

The Court: What do you mean by the interruption? 
What interruption? 

Mr. Offutt: I mean I have not been able to complete my 
continuous line of examination. 

The Court: Just a moment. Ask the next question. 
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By Mr. Offutt: 

Q. Did you see a bus standing on the west side of 14th 
Street waiting for the light to change before this accident 
happened and while you were on the east side of 14th 
Street? A. I don’t remember. 

Q. When you started across 14th Street, was there a 
bus stopped at the loading zone? A. I don’t remember if 
there was or not. 

Q. Did you ever see a bus at the bus stop on the west 
side of 14th Street before this accident happened? A. I 
don’t remember if I ever saw any bus on the street at 
any time during the process around there. 

Q. Did you ever check to see if these lights on 14th 
Street had changed to red before you went across? 

Mr. Adams: I object to that. 

255 The Court: Objection overruled. 

A. The light that I proceeded through was green. 

By Mr. Offutt: 

Q. Was green? A. Yes, straight ahead of me. 

Q. My question was, did you ever check to see if the 
light for 14th Street traffic, the one over on the corner of 
the Ambassador or the one on the corner of the Hamilton 
Hotel to your right, had changed before you started across? 
A. I don’t remember whether I did or not. 

Q. Was there any traffic crossing 14th Street going 
in the opposite direction while you were crossing? A. I 
don’t remember whether there was or not. 

Q. When you crossed the west crosswalk, were you look¬ 
ing straight ahead down the street? A. To the best of my 
recollection, yes. 

Q. Were you looking at the light at the next corner 
to see if that light was all right for you to keep on go¬ 
ing? A. I don’t remember. 

Q. Was any traffic going in front of you in the same 
direction? A. I don’t think so. 
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Q. Did you see that truck that was parked in that park¬ 
ing area between the north island and the north curb 
near the Tower Building? Did you see it come 

256 down 14th Street and turn right there while you 
were waiting for the light to change? A. I don’t 

remember. 

Q. Did you see a man or anybody over on this southwest 
corner by the Ambassador Hotel at any time before you 
started across the intersection? A. I don’t remember if I 
did or not. 

Q. Did you see any people on this platform here, the 
south loading platform on the south side of the street near 
the Ambassador, before you went across? A. I don’t re¬ 
member. 

Q. As you were going across did you see anybody there? 
A. I don’t remember. 

Q. Did you look to see if anybody was crossing in that 
west crosswalk of 14th Street before you crossed it? A. 
I am sure I did. 

Q. Do you remember it? A. No, I don’t 
Q. Would you come down here, please sir. The way 
this map is marked, one inch represents ten feet. So be¬ 
fore you make a mark on it, bear that in mind, and put a 
mark on there about where your car was, the front of 
your automobile, when you first saw this man. A. This 
is the east side and this is the west side (indicating). 

257 Q. These two lines here represent the crosswalk 
on the west side of 14th Street. This is the south 

island, and this is the north island, and this is the Tower 
Building over in this corner here. Just beyond here there 
was a Little Tavern hamburger place, or White Tavern, 
whatever it is. And this is the entrance to the Tower 
Building. This is the entrance to the drugstore in the 
Tower Building. A. The center line would be halfway be¬ 
tween these two marks; is that correct? 

Q. Yes. 

Mr. Adams: You might explain the crosswalk is 20 feet 
wide. 
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By Mr. Offutt: 

Q. Yes. It is marked right on there. A. I would judge 
it to be in the neighborhood, approximately, if this is 10 
feet per inch, in this neighborhood (indicating) when I 
first saw the pedestrian. 

Q. Can you put that a little heavier? 

(The witness makes heavier mark on map.) 

Q. That is the front of your car? A. Yes, approxi¬ 
mately. 

Q. And you took in consideration the center of the street, 
so you put your car about in the center of the north side 
of K Street; is that right? A. That is right. 

258 Q. And that would place you 6 or 7 feet from the 
north curb, that is, the outside of your car? A. Yes. 

Q. Your car is approximately 6 feet wide; isn’t that 
right? A. I am not familiar with the exact measurements 
of the car, but if you say it is- 

Q. You don’t know? A. No. 

Q. Will you indicate on there, draw a little circle, where 
the man was with respect to vour car at that time? A. I 
will have to draw another line through here, first. 

Q. You want to draw a line through the center? All 
right. 

Now take your time so that you don’t have to mark it 
more than once. 

The Court: What are you asking him to mark? 

Mr. Offutt: I asked him to place a little circle where the 
man was. 

The Witness: I couldn’t possibly do it in inches. 

By Mr. Offutt: 

Q. No. Your approximation of where he was; not ex¬ 
actly. A. This is the approximation. That is just an 

259 approximation. It could vary either way. 

Q. Would you indicate where that truck was that 
you saw over there? Where was it parked, that news truck 
that you referred to? A. I didn’t see the news truck be¬ 
fore the accident. 
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Q. Did you see it after the accident? A. After the acci¬ 
dent, yes. 

Q. Where was it? A. Along in here someplace (indicat¬ 
ing)- 

Q. Wasn’t it approximately in front of the Tower Build¬ 
ing? A. I don’t know. 

Q. Will you indicate where the point of impact was? A. 
This is an approximation (making mark on map). 

Q. That is an “X” with a circle around it? A. Yes. 

Q. And where you put the front of your car was an 
“X”? A. Yes. 

Q. And where you put the man when you first saw him 
is a little dot, a circle? A. Yes; and that is all estimated to 
the best of ability. 

Q. Will you show us how far your car went after the 
impact? A. That I don’t know. I was practically 
260 stopped at the time. The brakes had been hit and 
the car had skidded in through here. 

Q. Were you going as much as 10 miles an hour? A. I 
don’t think so. 

Q. 5 miles an hour, or just barely moving? A. The car 
was skidding all the time. 

Q. Was it just barely moving? What was vour rate 
of movement at the time of the impact? A. In miles I 
couldn’t judge. I would say it was just moving. 

Q. Could you tell us in feet, or show some distance 
here, that the car went after the impact, after it struck 
the man? A. No, I cannot. 

Q. You cannot. Did you go as much as the length of 
the car? A. I just answered that. I couldn’t say. 

Q. Isn’t it a fact that you went down to approximately 
in front of the Little Tavern? A. No. 

Q. All right, sir. A. That would be way down here (in¬ 
dicating) ? 

Q. Yes. A. No, sir. From my window, from where my 
car was, I could see the pedestrian. 

Q. You could see him from your window? A. Yes. 
Q. You mean after the collision? A. Yes. 
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Q. Did you see any automobiles near where- 

The Court: Unless you want to examine him concern¬ 
ing the map, let the witness resume the witness stand. 

By Mr. Offutt: 

Q. I believe yesterday you said the man came from in 
back of a car going east? A. That is right. 

Q. Will you mark where that car was, approximately, 
when you saw it? A. This is the center lane traffic here. 
When I first saw the man he was coming from in back of 
this automobile right here (indicating). 

Q. Make an oblong. 

(Witness does so.) 

Q. Thank you very much. 

(Witness resumed the witness stand.) 

Q. You have placed that automobile a little in front of 
where you had the man, on the south side of the center 
of the street; isn’t that right? A. I didn’t get the first 
part of vour question. 

Q. You placed the automobile, by making a sort 
262 of oblong mark here, on the south side of the center 
of the street and a little to the east of where the 
man was already marked on here? A. Yes. 

Q. And you placed it in the lane of traffic nearer the 
center of the street? A. That is correct. 

Q. About how close was this car to the center of the 
street? A. It was very near the center. In fact, I couldn’t 
estimate. It probably was not more than a foot. 

Q. Was it standing still or moving? A. Moving. 

Q. Was there any traffic in front of it? A. Yes. 

Q. How far was the nearest car in front of that auto¬ 
mobile? A. I don’t know. 

Q. When did you see that automobile for the first time? 
A. I didn’t see the automobile at all until the man came 
from in back of it. 

Q. Were you looking straight ahead at the time? A. I 
presume I was. 



106 


Q. You don’t remember whether you w’ere or not? 

263 A. I don’t remember whether I was or not. 

Q. How fast was that car going? A. I couldn’t 
judge that. 

Q. Give your best estimate. A. I couldn’t judge it. 

Q. You wouldn’t venture any kind of approximation? 
A. Well, he wasn’t doing 50, but he was doing more than 
10 . 

Q. Was he doing as much as you were doing, in your 
estimation? A. I don’t know. 

Q. Was he going as fast as 20 miles an hour? 

Mr. Adams: He says he doesn’t know. 

The Court: Sustained. 

By Mr. OfFutt: 

Q. Was any car immediately back of it? A. I don’t re¬ 
member whether there was or not. 

Q. By the way, this man, I believe you said, was run¬ 
ning in the direction of the truck? A. I did not say that. 
Q. Oh, you didn’t? A. To my memory. 

Q. What direction was he running? A. He was run¬ 
ning—As I was coming in this direction, he was running in 
a direction- 

264 Q. This is north. A. Right. 

Q. This is west. A. Yes. 

Q. This is south, and this is east. A. He was going in 
a northwesterly direction. 

Q. Like I am indicating? A. It might not be at that 
exact angle, but it was in that direction. 

Q. Will you come draw a line indicating his course of 
travel from the time you first saw him? A. It will have 
to be an approximation. 

Q. Your best approximation. 

(Witness draws line on map.) 

Q. At 20 miles an hour, how quickly could you stop your 
car with the application of all the brakeage available? A. 
I couldn’t tell you that. 
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Q. Give us your best approximation of that. A. I 
couldn’t 

Q. Could you stop it within the length of the car? A. 
I don’t think so. 

Q. Could you stop it within the length of this room? 

Mr. Adams: Your Honor, the witness has said he can’t 
answer that question. 

The Court: He has said he can’t answer the ques- 
265 tion. There is no use questioning him further on 
that. 

By Mr. Offutt: 

Q. Did you ever turn your car to left or right at any 
time before this collision took place? A. Not that I re¬ 
member. 

Q. And there was no traffic on either side of you at any 
time before the accident happened? 

The Court: You have asked him that more than once. I 
will exclude that. 

By Mr. Offutt: 

Q. After the collision took place, the man was hit, you 
lost sight of him, didn’t you? A. Momentarily, yes. 

Q. He fell in front of your car, didn’t he? A. My mem¬ 
ory won’t let me answer that question so that I can do it 
correctly or truthfully. 

Q. Didn’t the left front headlight and the left front 
fender strike the man, and his hand hit on the top of the 
radiator in front of the car, then you lost sight of him in 
front of the car to the left? 

Mr. Adams: Your Honor, T submit that question has 
two or three questions. 

The Court: Sustained. He said momentarily he lost 
sight of the man. 

By Mr. Offutt: 

Q. You indicated to the policemen when they came 
there the distance that the man had gone from the 
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point of the impact, didn’t you? A. I don’t remember if 
I did or not. 

Q. Do you deny that? A. I do not deny it. 

Q. Did you call the ambulance? 

Mr. Adams: Your Honor, I don’t think that is mate¬ 
rial. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. Did you call the Police Department? 

Mr. Adams: I object to that. The police came. 

The Court: Sustained. 

Bv Mr. Offutt: 

Q. Did you measure anything on that street yourself? 
A. I don’t remember if I did or not. 

Q. Did you move your car from where it had stopped 
after the man had been taken to the hospital? A. Yes. 

Q. Where did you move it? A. To the right-hand curb 
of the street. 

Q. And how far west of where you had stopped after 
the accident? 

The Court: I think that is immaterial. 

By Mr. Offutt: 

267 Q. Was your car still at the place where it had 
stopped after the accident when the police came 
there, or had you moved it ? A. I don’t think I had moved 
it. I am not sure on that. 

Q. While the man was lying in the street after the acci¬ 
dent, didn’t you go up to where the man was? A. My 
memory won’t serve me on that. 

Q. You were a little excited after this accident, weren’t 
you? A. Yes. 

Q. And nervous. Do you remember someone coming 
over to the man lying in the street and giving him a ciga¬ 
rette? A. Yes, I do. 
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Q. Do you remember someone taking his shoe off? A. 
Vaguely, yes. 

Mr. Offutt: Your Honor, I would like to read this ex¬ 
hibit and then ask a question of the witness, then I am 
almost through. 

The Court: Very well. 

Mr. Offutt: This is Plaintiff’s Exhibit 10. (Reading:) 

“Accident Report. 

“Date: June 20, 1947. Time: 2:45 p. m. 

“Telephone No.: Overlook 3605.” 

That telephone number has a cross mark on it. 
268 (Continuing reading): 

“Driver: Herbert V. Coalson. 

“Address: 1211 Colonial Ave., Clarendon, Virginia. 
“Weather: Clear. 

“Street conditions: Dry. 

“Direction of cab: West. 

“What signal, if any, did driver give:” 

That is blank. (Continuing reading:) 

“What part of cab was struck: Left front fender. 
‘ 1 Speed of cab: 20 to 23 miles per hour. 

“What part of cab was damaged: None. 

“How far did cab go after collision: 2 or 3 feet. 
“Number of passengers in cab: One. 

“Name: Rosell Pickerel. 

“Address: 711 Third Street, N. W., National 8946.” 

Then the tag number and there are some other blanks I 
will not read, Your Honor. (Continuing reading:) 

“Location of accident: K St. between 14th and 15th 
(About 70 feet north of north crosswalk) 

“Names and addresses of persons injured: Michael 
Andrich, age 52, 1229 - 12th St., N. W., compound 
fracture of right ankle. 

“Where taken: Emergency. ' 
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“Statement by other driver and to whom made: 
No statement regarding accident. 

“Details of accident: I had been traveling west on 
K Street and came to a stop for a light at the inter¬ 
section with 14th Street. At that time I was in 
269 the second lane of traffic from the curb of K 

Street proper. There was a Capital Transit 
but standing on my right and a Premier cab was, I 
believe, on my left or behind me. I was standing for 
about 20 or 30 second. When the light changed to 
green for me, there was a girl directly in front of me 
and going toward the north curb of K St. I waited 
for her to cross in front of me and then started up 
normally. I was the first car among those waiting to 
get under way after the light changed. After I had 
crossed the intersection and the west crosswalk of 
the intersection and had traveled about 30 feet farther 
I first saw the pedestrian. I don’t know what gear 
my car was in at that time but I believe I may have 
been in second gear. When I first saw the man he 
was running in a north-northwesterly direction.” 

And under that is “northwesterly,” but that is stricken 
out 

Mr. Adams: May we approach the bench on that? 

The Court: No. Mr. Offutt, I want you to read the docu¬ 
ment without any comment. It says “north-northwest¬ 
erly.” I have examined it. Proceed. 

Mr. Offutt: Can I read that sentence again? 

The Court: You have a right to omit any part you wish, 
but don’t comment on it. 

Mr. Offutt (Continuing reading:) 

“When I first saw the man he was running in a 
north-northwesterly direction and was about two feet 
on the south side of center line of K St. I don’t know 
where he came from. There had been, however, traffic 
going east on K St which moved forward at the time 
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the light changed to green. The man was run- 

270 ning at a good clip and as soon as I spotted 
him I hit my brakes. He did not appear to see 

me at all and continued in the same direction and at 
the same rate of speed at which he had been running. 
Just as I was bringing my cab to a complete stop he 
came in contact with the left front fender of my cab 
at just about the point where the fender curves. So 
far as I could see the left front fender hit the man 
at or about his stomach. He appeared to see me just a 
split second before we came together. At the impact 
he seemed to twist toward his left and then dropped 
out of my sight. There is a hand print between the 
left headlight and the grille of my cab which indicates 
that he put his hand there at about the time he was 
hit. When I got out of the cab the man was lying 
about one foot to the left of my cab and about four 
feet in front of it. He asked that his shoe be taken 
off and the doorman from the Ambassador took off 
his right shoe. Thereafter the man gave some in¬ 
structions to someone connected with his business but 
said nothing about the accident. Thereafter I got 
the name of my passenger and the driver of Premier 
Cab #174 came back by and gave me the name of his 
passenger at the time the accident occurred. 

“At the time of the accident there was a newspaper 
truck parked on K Street in the lane of traffic to my 
right and about a car length west of the point where 
my cab came to a stop. The pedestrian, who is a news¬ 
paper vendor, had been running toward the truck. 
Max Berger, 810 Fifth Street, N. W., employed at 
Michael’s Home Equipment, 514 H. St., N. E., 

271 was around at the scene of the accident imme¬ 
diately after it happened. He appeared to have 

been drinking. At one time he said the accident was 
not my fault, and at another time said that it was. 
He did not state whether or not he had seen the acci- 
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dent. Officers Couture and Duvall investigated the 
accident and took measurements. 

“Name: Edwin Musgrove, Premier #174. 

“Address: 225 - 8th St., N. E. 

“Name: David Smith. 

“Address: 804 Eye St, N. W. (passenger in Pre¬ 
mier cab). 

“Name: Max Berger (see body of report). 

“Name: Walter S. Orzechowski. 

“Address: 941 Va. S. W. (associated with injured 
man in company way). 

“Date: June 20, 1947. 

“Driver’s signature: Herbert V. Coalson.” 

272 Mr. Adams: May I have the statement? 

Mr. Offutt: I wanted to ask him a question about 
that, Your Honor. 

Mr. Adams: I thought you were all through. 

By Mr. Offutt: 

Q. On the back, did you fill out a sketch of how it hap¬ 
pened? It says, “Sketch of how it occurred,” and there 
are a number of things and a sample sketch on the side. 
Did you ever fill out a sketch and draw a diagram of the 
way it happened? 

Mr. Adams: This speaks for itself. It is either there 
or it isn’t. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. In here it refers to the doorman of the Ambassador 
Hotel. I withdraw that. It says, “The doorman from the 
Ambassador took off his right shoe.” You meant the Am- 
bassodor Hotel? A. Yes. 

Q. That was the hotel at the southwest corner? A. Yes. 
Q. That entrance to the Ambassador Hotel where the 
doorman was situated is just about opposite the 

273 Little Tavern across the street, isn’t it? A. I don’t 
remember if it is or not. 
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Q. When you went there the other day, don’t you recall 
that to be so? A. I didn’t take special notice of the Am¬ 
bassador in reference to the White Tower. 

Q. WTien you went to the scene of the accident the other 
day, before you went there you had told Mr. Friedman, 
had you not, in the presence of the other two witnesses, 
that this accident happened approximately in front of the 
Little Tavern? A. To the best of my memory, yes. 

Q. And as a result of your saying that, Mr. Friedman 
suggested you go over to the corner and look at it? A. 
That is right. 

Q. After you went to the corner and looked at it, you 
still insisted, did you not, in the presence of Mr. Mus- 
grove—He went along? A. Yes. 

Q. And Mr. Pickrel? A. Yes. 

Q. And Mr. Friedman? A. Yes. 

Q. The four of you? A. Yes. 

Q. And in the presence of those four people you 
274 still insisted that it happened about in front of the 
Little Tavern ? A. To my recollection, yes. At that 
time, being five years later, to the best of my memory, 
yes. 

Q. Back up in the office of Mr. Friedman, Mr. Pickrel 
had stated, had he not, that his recollection was it took 
place about 30 feet west of the crosswalk? 

The Court: I am going to exclude that question as not 
proper cross-examination of this witness. 

By Mr. Offutt: 

Q. When your deposition was taken Friday of last week 
after court, you stated at that time, did you not, reading 
from page 25, that you were about 30 feet west of the cross¬ 
walk when you saw this man coming out from in back of 
an eastbound car. That is correct, isn’t it? A. That is 
correct. 

Q. Between the time when you had been with Mr. Fried¬ 
man and Mr. Pickrel and Mr. Musgrove and the time I 
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took your deposition on Friday, you had not seen this 
statement; is that correct? A. Yes. 

Q. What was it made you change your recollection about 
the place of the accident, from in front of the Little Tavern 
to back here where you have indicated today? A. Through 
the discussion at the time we were all there at the scene, it 
helped refresh my memory. 

275 Alfred Everett Savage, 

produced as a witness by the defendant, having been 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Adams: 

Q. Will you state vour full name? A. Alfred Everett 
Savage. 

Q. What is your address? A. 9909 Connecticut Avenue, 
Kensington, Maryland. 

Q. What is your occupation? A. Equipment engineer. 
Capital Transit Company. 

Q. How long have you been connected with the Capital 
Transit Company? A. Since June 1938. 

Q. Were you familiar with the buses utilized by 

276 the Capital Transit Company in June 1947 ? A. Yes, 
sir. 

Q. Were they all of the same size, or were there varying 
sizes? A. The widths of all of our buses at that time were 
approximately the same. 

Q. And what w^as the width, if you know, of the buses at 
that time? A. The width was 96 inches of all except a few 
buses where it was slightly less, one and one-fourth inch 
less. 

Q. 96 inches 'would be 8 feet in width ? A. That is right. 

Q. And how long were the buses in 1947 ? A. There we 
have more variation. Our buses that run the heavy lines 
and all-day service are 35 feet long. W 7 e have other buses 
very similar which are 33 feet long. And we have buses of 


115 


shorter length which operate ont in Maryland and on com¬ 
munity lines. 

Q. Our inquiry is directed to K Street, Mr. Savage. What 
would be the length of the buses used on K Street, North¬ 
west, between 14th and 15th Streets? A. I would judge 
the 35-foot bus would be in all-day service over that route, 
and there would be, in all probability, some 33-foot buses 
in the rush hour. 

Mr. Adams: I have no further questions. 

277 Cross examination. 

By Mr. Offutt: 

Q. Didn’t you have some of the larger buses at that 
time, June 1947? A. Up until about the first of the year 
of 1952 the 35-foot bus, 8 feet wide, was the largest equip¬ 
ment we were allowed to operate. 

Q. How tall? 10 feet? A. Approximately. Our buses 
vary in height. 

Q. That is the average, 10 feet? A. Approximately, yes. 


278 Rosell Taylor Pickrel, 

produced as a witness by the defendant, having been 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Adams: 

Q. Mr. Pickrel, will you keep your voice up so that 
everybody in the room can hear you, and speak slowly so 
that we can understand you. What is your full name. 
A. Rosell Taylor Pickrel. 

Q. Where do you live? A. 705 East Capitol Street. 

Q. Washington, D. C.? A. Yes. 

Q. Calling your attention to June 20, 1947, were you a 
passenger in a Yellow taxicab that was in collision with a 
pedestrian just west of the intersection of 14th and K 
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279 Streets, Northwest, in K Street? A. I was in the 
cab. 

Q. Do you remember where you got into the cab? A. At 
the Elks Club, 919 H Street, Northwest. 

Q. Did the taxicab proceed west in the block between 
13th and 14th Streets on K Street? A. It did. 

Q. When the taxicab came to 14th Street, did it proceed 
through the intersection, or did it stop ? A. It stopped. 

Q. Why did the taxicab stop ? 

Mr. Offutt: I object to that. 

The Court: Objection overruled. 

A. For a red light. 

By Mr. Adams: 

Q. Was it stopped any length of time, or just momen¬ 
tarily, if you recall? A. That I cannot recall, any specific 
time. 

Q. Were there other vehicles around the taxicab at the 
time it was stopped at 14th Street? A. On the east side 
of 14th Street? 

Q. Yes. A. Yes, I believe there were cars on the street. 
Q. Headed in the same direction as the taxicab? A. 
Yes. 

280 Q. With respect to those other cars, did the taxi¬ 
cab start before or at the same time or after those 

other cars started up? A. That I cannot answer. 

Q. There came a time when the taxicab went across 14th 
Street? A. It did. 

Q. Do you know the color of the light at that time? A. 
No, sir. 

Q. From that point, will you tell His Honor and the jury 
what you observed and what happened, if anything unusual 
happened? A. Nothing unusual happened. The taxicab 
proceeded across 14th Street after stopping. Soon after 
we had crossed 14th Street, perhaps one or two car lengths 
from a sudden jolt of the brakes I assumed that the cab 
stopped. When he did stop, my attention was attracted to 
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the front of the taxicab. Where I may have been looking 
prior to that, I don’t recall, but I do recall that when he 
did stop, that a man was hit, or leaning up against the left 
front fender, and I saw him more or less in the air. He 
was in contact with the cab when I saw him. 

Q. Did you notice any traffic headed east on K Street at 
the time^of-the-coilision between the taxicab and this 
pedestrian? A. To the best of my recollection there 

281 was traffic going east. 

Q. Did you see where the pedestrian fell following 
the collision? A. I might say immediately in front of the 
cab or a very few feet in front of the cab. 

Q. Do you know the highest rate of speed of the cab 
between the time it started from the east side of 14th 
Street and the time it came to a complete stop? A. No. 
Not over the average speed, I would say, under similar 
conditions, for anyone starting. 

Q. Can you characterize how the driver was driving 
across the intersection and on K Street just before the 
application of the brakes? 

Mr. Offutt: I object. That is for the jury to determine. 

The Court: Objection sustained. That calls for an opinion 
or conclusion. 

Mr. Adams: I have no further questions. 

Cross examination. 

By Mr. Offutt: 

Q. What lane of traffic was the taxicab in, do you remem¬ 
ber? A. The inside lane nearest eastbound traffic. 

Q. That would be near the center of the street? 

282 A. Yes. 

Q. Was it in that same lane when it stopped on the 
east side of 14th Street? A. Yes. 

Q. Did the taxicab vary the direction of its travel at 
any time that you observed, by going left or right? A. No. 

Q. Did the taxi driver ever sound a horn at any time to 
your knowledge? 
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Mr. Adams: I object. That is not in issue. 

The Court: That is not in issue. The question of blowing 
a horn is not in issue in this case. 

Mr. Offutt: Not in issue? I have a mistaken impression, 
then, Your Honor. I have been talking about it all along. 
I never heard that before. 

The Court: I will be very glad to give you the reason 
for my ruling. There is nothing about that in the pretrial 
order. 

Mr. Offutt: Maybe Your Honor told me, but this is the 
first time I remember anything about that, Your Honor. 

The Court: All right, sir. 

By Mr. Offutt: 

Q. Where -were you going that day? A. I was going to 
the Fussell Ice Cream Company in Georgetown. 

283 Q. Had you told the driver, when you got in the 
cab, where you were going? A. I assume I had. 

Q. Was he going in the direction where your destination 
was? A. Yes. 

Q. And I believe you said the Elks Club between 9th and 
10th Streets on H Street, Northwest? A. I boarded the 
cab there. 

Q. How far was the taxicab from the intersection of 14th 
and K when you noticed the man on the fender? Can you 
give us your best estimate of that? A. I said one or two 
car lengths from the west crosswalk of 14th Street, after 
crossing 14th Street. 

Q. One or two car lengths from the west crosswalk? 
A. Yes. 

Q. This is the west crosswalk (indicating), so it would 
be one or two car lengths from that point? A. Approxi¬ 
mately. 

Q. Do you know where the entrance to the drugstore is 
and where the entrance to the Tower Building is on K 
Street? A. Yes. 

Q. Was it approximately between the entrance to the 
drugstore and the entrance to the Tower Building, at 
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284 that point? A. Approximately. I didn’t observe 
that particularly, but I assume that is the approxi¬ 
mate distance. 

Q. When did you know first you were going to be a wit¬ 
ness in this case, talk about coming in court here? A. Per¬ 
haps three weeks ago. 

Q. After you got that communication, did you go to the 
office of Mr. Friedman, this gentleman on the extreme left? 
A. I did. 

Q. Was Mr. Coalson, the taxi driver, there? A. He was. 

Q. Was a Mr. Musgrove there at the same time? A. There 
was another gentleman. I am not sure of his name. 

Q. After appearing at Mr. Friedman’s office, did all of 
you, Mr. Friedman, yourself, Mr. Coalson, and this other 
gentleman whose name I told you is Mr. Musgrove, go to 
the comer of 14th and K? A. We did. 

Q. Before you went down there, isn’t it a fact that Mr. 
Coalson, the taxi driver, had said that his recollection was 
that the accident occurred in front of the Little Tavern? 

Mr. Adams: I object to that. 

The Court: Sustained. 

• *#•**•*•• 

285 Q. At whose suggestion was it that all of you went 
to the comer of 14th and K? A. Mr. Friedman’s. 

Q. Wasn’t the reason for that that there had been a 
difference in the positions where you had fixed the point of 
impact and where the other two witnesses had fixed it, 
and Mr. Friedman suggested you all go down there to fix 
the point of impact? A. That was determined after we 
got at the scene, that there was a difference. 

Q. Didn’t the driver indicate a different place as to 
where he recalled it? 

Mr. Adams: I object to that. 

The Court: I have excluded that. 

Mr. Offutt: That was in the office. Now we are at the 
scene. 

The Court: I am ruling as to that question. 
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Mr. Offutt: Do I nndestand Your Honor’s ruling is that 
I can’t go into anything with the witness to show the 

difference between the Witness Coalson’s testimony- 

The Court: That is my ruling, that you may not show 
the difference between the testimony of various witnesses. 
If on the witness stand there is a conflict, you may argue 
that to the jury at the proper time. 

286 Mr. Offutt: I mean a difference between what 
Mr. Coalson said then and what he said here. 

The Court: I will not permit you to examine one witness 
about the version of another witness. You may proceed. 
Mr. Offutt: That is all I have. Thank you very much. 

Redirect examination. 

By Mr. Adams: 

Q. Mr. Pickrel, have you talked to Mr. Offutt about this 
case? A. I have. 

Q. When did you talk to Mr. Offutt about this case? A. 
When he sent me a letter asking me to contact his office. 
I called Mr. Offutt’s office and could not get in touch with 
him immediately. However, I did make an appointment 
to meet him. 

The Court: The question is when? 

The Witness: That I cannot recall. It was on a Thurs¬ 
day night. 

% 

By Mr. Adams: 

Q. Was it recently? A. Yes. 

Q. The last week or two? A. Yes, couple weeks. 

Q. Did you discuss what you had seen with respect 

287 to this accident with Mr. Offutt? A. I did. 

Q. Did Mr. Offutt discuss with you whether or 
not you had seen Mr. Friedman and Mr. Coalson and Mr. 
Musgrove? A. No, he did not. 

Q. He did not? A. No. 

Mr. Adams: No further questions. 
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Recross-examination. 

By Mr. Offutt: 

Q. Was that February 28th, at a bowling alley at 14th 
and R, that you saw me? A. Yes. 

Q. Was that the first time you saw me with reference 
to this case? A. Yes. 

Q. You gave the Yellow Cab Company a statement im¬ 
mediately after the accident ? A. Yes, within a few days. 

Q. But you didn’t know the gentleman who was hurt? 
A. No. 

Mr. OfFutt: That is all. 

Redirect examination. 

By Mr. Adams: 

Q. Did anyone on behalf of the plaintiff ask you 
288 for a statement in 1947 ? A. On behalf of the plain¬ 
tiff? 

Q. Yes, on behalf of the pedestrian who was injured. 
A. I cannot tell you who was asking for the information. 
Someone did come and ask me for a statement. Whether 
it was for the insurance company, the Yellow Cab Company, 
or the plaintiff, I cannot answer. I did give a statement. 

Q. Did you ever refuse to give a statement to anyone? 
A. No, sir. 

Q. And the first time that anyone that you knew was 
representing the pedestrian asked you about this accident 
was Mr. Offutt in his office? A. He wrote me a letter. Not 
in his office. He wrote me a letter stating that he understood 
I was a witness. 


289 Q. Did you ever give your name to the police? 
A. To the best of my knowledge I did not. 

Q. You gave it to the taxicab driver, didn’t you? A. I 
don’t think the police came before I left. I am not too sure 
about that. 
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291 Sarah G. Shepler, 

called as a witness by the defendant, having been 
first duly sworn, was examined and testified as follows: 

By Mr. Adams: 

Q. Mrs. Shepler, will you state your full name ? A. Sarah 
G. Shepler. 

Q. Where do you live, Mrs. Shepler? A. 1130 Twelfth 
Street, Northwest. 

Q. Where do you work? A. Federal Housing Adminis¬ 
tration. 

Q. Do you own or rent 1130 Twelfth Street, Northwest? 
A. We rent the building, but we own the rooming house 
business inside, that is, all the furniture. 

Q. On February 21, 1952, and February 22, 1952, did 
a man named Harry C. Adams, Harry Cabell Adams, live 
at 1130 Twelfth Street, Northwest? A. No. 

• *•#**•••• 

299 Mr. Adams: Your Honor, may I read to the jury 
some convictions of Harry Cabell Adams, Henry C. 

Adams. 

The Court: Yes. 

Mr. Adams: Ladies and gentlemen of the jury, docket 
entry Criminal 59973 reveals that in the case of United 
States v. Harry Cabell Adams, alias “ Stumpy ” Adams, 
he was indicted for setting up a gaming table, and was 
convicted on November 12, 1937, and sentenced to the 
penitentiary on November 29 for a period of nine months 
to three years on each count of the indictment, to run con¬ 
currently. 

The records of the Municipal Court of the District 

300 of Columbia, Criminal Division, show that on Janu¬ 
ary 24, 1951, Harry C. Adams plead guilty to an 

information for intoxication; judgment guilty; ten dol¬ 
lars or ten days; committed. 
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On September 15, 1951, Harry C. Adams waived the 
right to be represented by counsel and plead guilty to an 
information for intoxication; judgment guilty; fifteen dol¬ 
lars or fifteen days; committed. 

On September 26, 1951, Harry C. Adams plead guilty 
to an information for intoxication; judgment guilty; fifteen 
dollars or fifteen days; committed. 

On October 12, 1951, Harry C. Adams waived right to 
be represented by counsel; plead guilty to an information 
for intoxication; judgment guilty; fifty dollars or thirty 
days; committed. 

• #######•* 

Mr. Adams: Your Honor, at this time I would like to 
read to the jury traffic regulations which appear on page 
6 of the applicable regulations. Article III, Section 5. 

Mr. Offutt: Your Honor, I object to that. 

301 The Court: Just a moment. Wait until Mr. 

Adams finishes. Article III, Section 5; what sub¬ 
sections? 

Mr. Adams: (d) and (e). 

Mr. Offutt: I object to that because it is not in the pre¬ 
trial order. 

The Court: Yes, I think it is covered by the last para¬ 
graph on the first page of the pretrial order. I will over¬ 
rule the objection. 

Mr. Offutt: I have a further objection. In this case 
there is a distinction in that in this case there is no evi¬ 
dence that shows he was crossing, when he left the south 
curb, anywhere except in the crosswalk, and no evidence 
will show he was not within line of vision. 

The Court: Objection overruled. The plaintiff himself 
testified he was crossing diagonally. 

Mr. Offutt: Would Your Honor let me get a case that 
covers that particular point? 

The Court: That has nothing to do with the admissi¬ 
bility of the traffic regulations. I will overrule the objec¬ 
tion. 
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Mr. Adams (Reading:) 

“Article III. 

Section 5. Pedestrians’ right-of-way. 

“(d) Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right-of-way to vehicles upon the 
roadway. 

“(e) No pedestrian shall use any roadway be¬ 
tween intersections when a vehicle is approach¬ 
ing from either direction so as to constitute a hazard 
for his own safety or use such roadway at any time 
in a negligent or reckless manner.” 

The Court: You don’t have to charge that. I want 
to sav this, gentlemen: Another reason I feel that 
ends of justice do not require permission to plaintiff 
to introduce additional acts of negligence is this: The 
plaintiff was guilty of contributory negligence as a matter 
of law, and I am going so to instruct the jury. I am going 
to submit the case to the jury only on the issue of the last 
clear chance. Therefore, all the prior acts of negligence 
become immaterial. It makes no difference whether the 
driver was negligent or was not negligent, because any 
negligence of which he may have been guilty is neutralized 
by contributory negligence. The only issue on which you 
can possibly prevail, Mr. Offutt, is that after the plaintiff 
got himself in a position of peril through his own negli¬ 
gence, there was an opportunity for the driver to have 
seen the plaintiff’s peril and plaintiff’s ob- 
306 liviousness to it, and an opportunity to avoid the 
accident. So the additional acts of negligence are 
immaterial. 

Mr. Offutt: I have some interesting law contrary to 
Your Honor’s view. 

The Court: On what point? 

Mr. Offutt: On the point of contributory negligence as 
a matter of law. The mere fact the man was struck out- 
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side of the crosswalk is not enough. 

The Court: Not that he was struck, that he was walking 
outside the crosswalk. 

Mr. Offutt: I have a case exactly like it that went to 
the Court of Appeals and was affirmed, where the man 
started on a proper light. 

The Court: That holds what? 

Mr. Offutt: That holds when he starts on a proper light 
he has the right of way all the way across. 

The Court: Of course if a man starts on a green light 
he has the right of way to the other side, but that is limited 
to the crosswalk. 

Mr. Offutt: I am sure I can find cases to the contrary. 
Will Your Honor hear me on that? 

The Court: You can show me the case, but I won’t hear 
you. We won’t talk about anything now. I deny the mo¬ 
tion for leave to file amended complaint. 

• *•***•#•# 

308 Edwin M. Musgrove, 

called as a witness by the defendant, having first 
been duly sworn was examined and testified as follows: 

Direct examination. 

Bv Mr. Adams: 

Q. Will you state your full name, keeping your voice 
up so that everyone in the room may hear you? A. Edwin 
M. Musgrove. 

Q. Where do you live? A. 1114 F Street, Northeast. 

Q. What is vour business? A. I am a taxicab 
driver. 

309 Q. What taxicab do you drive? A. I drive a 
Premier. 

Q. Were you driving a Premier taxicab in 1947? A. I 
was, sir. 

Q. How long have you been engaged in the taxicab busi¬ 
ness? A. I have been driving off and on since 1919. 
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Q. Calling your attention to June 20, 1947, did you see 
a collision on K Street west of 14th Street, between 14th 
and 15th Streets, between a Yellow cab and a pedestrian? 
A. I did, sir. 

Q. Were you walking or driving your cab at the time? 
A. I was driving a cab. 

Q. Which direction were you going before you saw the 
accident? A. I was going west. 

Q. On what street? A. On K Street. 

Q. Were you between 13th and 14th at any time? A. 
Yes, sir. 

Q. As you approached 14th Street, did you go right 
through the intersection or did you stop? A. I stopped 
until after the light had changed to green. 

Q. At the time that you stopped at 14th Street, in 

310 which lane were vou ? A. I was in the center lane. 

Q. Were there any cars in front of you? A. Yes, 
sir, one car was in front of me and made a left turn. 

Q. Were there any cars to your right? A. Yes, sir, a 
Yellow cab was to the right of me and another car in the 
other lane. There were three lanes of traffic. 

Q. Was the Yellow cab parallel with you or in front of 
you or in back of you? A. He was ahead of me about one 
car length. 

Q. Would that put him the first car? A. That would 
put him parallel with the car that made the left turn 
into 14th Street. 

Q. Did there come a time when you proceeded in a 
westerly direction from your stop at 14th Street? A. Yes. 

Q. What was the color of the light at the time you . 
started to move? A. Green. 

Q. Did you know what color the light was at the time 
the Yellow cab started to move? A. Yes, sir. It was 
green. 

Q. Did you see the pedestrian who was later 

311 struck at any time in the crosswalk which leads 
from the south curb of K Street on 14th Street to 

the north curb of K Street? A. I did not, sir. 
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Q. Could you see that intersection while you were sit¬ 
ting there with the light red against you? A. Yes, sir. 

Q. What happened to the car which w r as immediately in 
front of you? A. It made a left turn into 14th Street. 

Q. After that car made the left turn, will you tell His 
Honor and the jury what you saw? A. Well, I seen a man 
coming running between cars across the street, then I 
applied my brakes, and at the same time I heard the Yel¬ 
low cab applying his brakes. 

Q. At that time, where was the Yellow cab with ref¬ 
erence to your cab? A. A car length ahead of me and a 
little more; possibly a car length and 5 feet. 

Q. What happened? A. I applied my brakes and I said, 
“Lord bless me, look at that man going across the street!” 
I stopped, and just then the man hit the Yellow cab. 

Mr. Offutt: The man did what? 

The Witness: The man ran into the Yellow Cab. 

By Mr. Adams: 

312 Q. What happened to the man after he was hit? 

A. He fell to the street. 

Q. How far was he from any part of the Yellow cab 
when he was on the street? A. He wasn’t but a few feet 
from the left fender of the Yellow cab. 

Q. Was any traffic going east on K Street as you were 
going west across 14th Street? A. Yes, sir. 

Q. What was the traffic condition on K Street at that 
time? A. Fairly heavy, sir. 

Q. Where w r as the pedestrian who was struck when you 
first saw him? A. Well, he was coming across between the 
cars on the left-hand side of the street in the three lanes. 

Q. What lane was he in when you first saw him. A. I 
saw him coming across in the third lane of traffic. 

Q. What do you mean by the third lane ? A. There would 
be three lanes of traffic on each side of K Street, three going 
east and three going west. 

Q. Which is the third lane? A. To-wards the center of 
the street. 
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Q. You saw him in the lane closest to the center 

313 of the street? A. That is right 

Q. Where was he in that lane when you first 
saw him? A. He was running. One car missed him com¬ 
ing down there. He was running in and out across there. 

Q. How fast were you going? What was the highest 
rate of speed you were going? A. I would say 12 to 15 
miles an hour. 

Q. How fast was the Yellow cab going? A. I don’t 
think he was going any faster at all. 

Mr. Adams: I have no further questions. 

Cross examination. 

By Mr. Offutt: 

Q. How fast was the Yellow cab going? A. 12 to 15 
miles an hour. 

Q. When was that that he was going 12 to 15 miles an 
hour? A. He was traveling in the same direction I was. 

Q. When he was in the block between 14th and 15th 
Streets, or when he was crossing 14th Street ? A. WThen he 
was going between 14th and 15th Streets. 

Q. He was going 12 to 15 miles an hour? A. Yes. 

Q. And how fast was he going across 14th Street? A. 
About 10 miles an hour. 

Q. You were in the center lane of traffic? A. Yes, 

314 to the left of the Yellow cab. 

Q. That would place the Yellow cab over in the 
lane towards the Hamilton Hotel nearest to the curb? A. 
No. 

Q. There are three lanes going west? A. Yes. 

Q. You were in the center lane? A. Yes. 

Q. And the Yellow cab was in the lane to your left? 
A. He was in the lane to my right. 

Q. That is the third lane? A. The center lane is the 
third lane, isn’t it? 

Q. Aren’t there three lanes of traffic going west? A. Yes. 
Q. You said you were in the center lane of traffic, and 
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you said there were three lanes. That is right, isn’t it? 
A. I am sorry. 

Q. That is what you said? A. That is what I said. 

Q. Do you want to change that now? A. No. I want 
to tell you where I was at. I was right along the center of 
the street. The dividing line is the center of the street. 
I was in that lane. 

Q. You were in the lane next to the white center 

315 line? A. That is right. 

Q. And the Yellow cab was where? A. To my 

right. 

Q. Was the Yellow cab ahead of you, alongside, or back 
of you ? A. It was about a car length and 5 feet ahead of 
me. 

Q. A car length and 5 feet? A. Yes, ahead of me. 

Q. Did you have a fare in your car? A. Yes. 

Q. Did you know the fare? A. No. 

Q. Where were you going with the fare ? A. To 21st and 
K Streets. 

Q. Were you watching the red light over on the 14th 
and K Street corner near the Tower Building, waiting for 
it to change so that you could go ahead? A. Certainly. 

Q. You were looking at that light, weren’t you? A. That 
is right. 

Q. Were you watching that light when it changed to 
green? A. That is right. 

Q. When the light turned to green did you proceed 
ahead? A. That is right. 

316 Q. Did you see anything in front of the cars on 
your side of the street, any traffic or pedestrians? 

A. Traffic or pedestrians? 

Q. Did you see any moving traffic or pedestrians on 14th 
Street? A. Not when I moved, no, sir. 

Q. Before you started across 14th Street and after the 
light had changed, was there any traffic in front of you? 
A. Directly in front of me was the car making the left turn. 

Q. That was the car going in the same direction with 
you? A. Yes. It made a left turn into 14th Street. 
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Q. What kind of car was that, a taxicab or truck? 
A. No, a private car. 

Q. Were you watching that car when it made the turn? 
A. I was watching it for safety only. 

Q. And were you moving at the same time that car 
moved? A. Yes. 

Q. And you watched it so that you wouldn’t run into 
the back of it as it made the turn? A. So that I wouldn’t 
run into anything. 

Q. Did that car go to the center of the street and make 
the turn to go south? A. Yes. 

317 Q. How far were you from it as it proceeded to 
the center of 14th Street? A. Possibly 10 feet. 

Q. You were watching that car up to that point? A. For 
clearance, yes. 

Q. Did you have your car in low gear while that car was 
going ahead and making the turn? A. That is right. 

Q. Was any traffic coming from the west going east at 
that time? A. They gave that car clearance and then they 
came on through. 

Q. Was any traffic coming from the west going east? 
A. Yes. 

Q. And that car had to wait for that traffic to clear? 
A. No. The traffic let that car clear first. 

Q. What was the first car, did you notice? A. I don’t 
know. 

Q. Was there any bus on the west side of 14th Street? A. 
I didn’t notice that. 

Q. You were looking ahead in that direction? A. That 
is right. 

Q. This car that made the left turn, did it have to slow 
up and stop to see if the other traffic would yield the 

318 right-of-way? A. I wouldn’t say that. 

Q. Did that car jump ahead of the light so that the 
other cars would not interfere with it? A. No. 

Q. Did you put out your hand or anything? A. No, sir. 
The Court: We will give the jury a ten-minute recess. 
(Short recess.) 
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The Court: You may proceed. 

By Mr. Offutt: 

Q. We had gotten to the point where the car ahead of you 
made a left turn and you were going ahead. After the 
car ahead of you made the left turn, that is when you 
started looking ahead again; is that right? A. That is 
right. 

Q. Where was your car at that time; about the center 
of 14th Street ? A. No. I would be beyond that. 

Q. This car ahead of you went across the tracks before 
it made the left-hand turn? A. That is right 

Q. And you followed right behind it? A. Yes. 

Q. How close were you to the back of that car ? A. About 
10 feet behind it. 

319 Q. When that car made the turn it went south 
on the west side of the street car tracks? A. Yes. 

Q. And at that time you were on the car tracks going 
west? A. That is right. 

Q. When you looked ahead at that time, where was the 
Yellow taxicab? A. About a car length and a half ahead 
of me. 

Q. Did you see the Yellow taxicab first, or did you see 
the man first, when you looked ahead? A. I seen the man 
first. 

Q. Had the taxicab crossed the west crosswalk at that 
time? A. Yes, sir. 

Q. So that when you looked ahead and saw it for the 
first time, how far was it west of the west crosswalk? A. 
Actually, I couldn’t say. 

Q. Approximately? A. Approximately 40 feet; 30 or 
40 feet. 

Q. Was any other car back of the taxicab at that time 
in that lane to the right of it? A. I think there was some¬ 
thing to the right. I am not positive. 

Q. On this side of the street there were no marks 

320 except the white line down the center of the street; 
is that right? A. That is right. 
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Q. "Wasn’t the taxicab within 4 or 5 feet of the north 
curb at that time? A. 4 or 5 feet- 

Q. Of the north island, let’s sav. A. I think there was 
enough room for another car beyond him there. 

Q. Were you increasing your speed as you started from 
that point on? A. I w-ould say I was, yes. 

Q. Had you shifted gears ? A. Into second gear, yes. 

Q. Did you manually shift it, or did you have an auto¬ 
matic gear shift? A. No, a manual gear shift, 

Q. Where was this man when you first saw him, with 
respect to the center of the street? Was he on the south 
side or north side of the center of the street? A. The 
south side of the street, running. 

Q. Would you mind stepping down here and making a 
mark where your car -was? This is the west boundary of 
the west crosswalk, and this is a continuation of the west 
curb of 14th Street. These are the two islands. One 
321 inch represents 10 feet. This is the entrance to the 
Tower Building, and this is the entrance to the 
drugstore in the Tower Building. Right over here is the 
Tavern. Is that Little Tavern or White Tavern? A. Little 
Tavern. 

Q. And here is the entrance to the Ambassador Hotel. 
This represents the center of K Street. K Street is rough¬ 
ly 50 feet. A. I had proceeded about to this track when I 
seen this man coming here (indicating). 

Q. Just take your time and mark the front of vour car. 

Mr. Offutt: Can I make this a little heavier? 

Mr. Adams: Certainly. 

By Mr. Offutt: 

Q. Will you take that pencil and make a mark where 
that man was when you first saw him ? 

(Witness does so.) 

Q. Let’s put your initial on the side of each of those 
marks. 

(Witness does so.) 


133 


Q. What is that initial? A. E. 

Q. You had better put the M. on there so we will know. 
A. M. E. 

Q. You have it M. E. now. So the mark you have 

322 with the M to the left and the E to the right of it 
is where you say the man was when you first saw 

him? A. Yes. 

Q. And where you have the mark above the center line, 
you have the M on the left of it and the E on the right of 
it, and that is where the front of your car was when you 
first saw the man? A. Yes. 

Q. How far was your car from the center of the street? 
A. Right along in here (indicating). 

Q. Can you tell us the distance in feet? A. About one 
foot. 

Q. Did you see the man when he was struck? If so, 
mark where he was struck. A. I seen him when he ran into 
the car. 

Q. He ran into the car? A. Yes, sir. 

Q. What part of the car did he run into? A. The left 
front fender, headlight. 

Q. What part of the left front? A. The headlight. 

Q. The car didn’t hit him? A. To my knowledge I think 
not. 

Q. Would you put your initials where you say the man 
was when he was hit. Take your time. A. He was 

323 here (making mark). 

Q. Put your initials on the right-hand side of that. 
(Witness does so.) 

Q. You put an M there? A. Yes. 

Q. That is to the west of the mark that you have previ¬ 
ously placed on there as the front, of your car? A. That is 
right. 

Q. How far back of the point where the cab and the man 
came together were you at the time of the collision? Can 
you tell us that? A. He was here and I was right back 
there (indicating). He was coming at an angle directly 
across the street. 
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Q. Will you put a straight line where you say your car 
was when the man and the Yellow cab came together. A. 
This is 10 feet? 

Q. 10 feet to an inch. 

(Witness makes line.) 

Q. Will you make that a little heavier, sir. 

(Witness does so.) 

Q. Now would you put an M to the right of that. 
(Witness does so.) 

Q. Now would you mind placing— Did you say there 
were some cars going east at the time you saw this man? 
A. Yes, sir. This man was running in and out be- 

324 tween cars. He had just been missed by a car. 

The Court: I would like the witness to resume his 

seat. 

By Mr. Offutt: 

Q. Was he weaving in and out of traffic? You waved 
your hand. A. Yes, sir. 

Q. Having in mind this Tavern up here, was he up as 
far as the Tavern? A. I think not, no, sir. 

Q. Was he in front of or near the entrance to the Am¬ 
bassador Hotel? A. He was on the opposite side of the 
street. 

Q. The hotel was on the south side, wasn’t it? A. Yes, 
but he was clear across the center line and was in front of 
me when he was hit. I had stopped. 

Q. When you saw the man on the south side of the 
street running— Did you say running? A. Yes. 

Q. Between the traffic, was he on the south side some¬ 
where in the vicinity of the entrance to the Ambassador 
Hotel ? A. That I couldn’t say. It was in that neighbor¬ 
hood, but the way he was coming across the street, he ran 
in front of one car and a car just missed hitting him, a car 
that was going east. 

325 Q. How did you happen to see that man? A. I 
am driving a cab, sir, and I am looking out for the 

safety of pedestrians. 
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Q. Is that the way you happened to notice this man? 
A. Yes, sir. 

Q. Because of your own manner of driving ? A. Yes, sir. 

Q. And nobody called your attention to the man? A. 
No, sir. 

Q. You are pretty sure of that? A. That is right. 

Q. You of course made a statement about this accident, 
did you not ? A. Made a statement ? 

Q. Yes. You signed a statement, did you not? A. That 
is right. 

Q. And that was shortly after this accident happened 
in 1947, wasn’t it? A. That is right. 

Q. After this accident happened, did you stop right 
at the scene of the accident and give your name to some¬ 
body there, or did you go on to w’here you w'ere going and 
then come back? A. No. I stopped and gave my name 
and then came back, to avoid tying up traffic. 

326 Q. To whom did you give your name? A. The 
driver of the Yellow cab, I believe. 

Q. Did you see the man then who was hurt? A. Yes, 
and I couldn’t help him. 

Q. I am sorry? A. I would be of no value to help him. 

Q. Did 3’ou go to try to help him? A. Certainly. We 
went over and tried to help him. 

Q. Did you call an ambulance? A. An ambulance was 
called. 

Q. Did you call an ambulance? A. No. I was in the 
street, I couldn’t. 

Q. Did you go up to where the man was lying? A. I 
walked there. 

The Court: I think that is irrelevant, Mr. Offutt. 

Mr. Offutt: I was going to ask where he was. 

The Court: Where the witness was? 

Mr. Offutt: Where the man was lying in the street. 

The Court: You can ask that. 

By Mr. Offutt: 

Q. Where was the man lying in the street? A. Right 
beside the front fender of the cab, right in front of the cab. 
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Q. In front of the cab? A. Yes. 

327 Q. And about 10 or 20 feet in front of where the 
cab had stopped, wasn’t he? A. Absolutely not. 

Q. How far in front of the cab was he? A. That man 
stopped so quick- 

Q. How far in front of the cab was he? A. Two or three 
feet. 

Q. Did the cab leave any skid marks on the street? 
A. I don’t think I or anybody was going fast enough to 
leave skid marks. 

Q. Did you leave skid marks ? A. I did not. 

Q. Did you look to see if there were skid marks in the 
street? A. No, sir, I didn’t look for them. 

Q. When the man v-as on the south side of the street 
and you saw him in this position here (indicating), you 
said he was in the third lane? A. He was running across 
the street. 

Q. You said that he was in the third lane when you first 
saw him. A. I seen him running in front of the car, yes. 

Q. You said he was in the third lane when you first saw 
him, didn’t you? 

The Court: He answered that. 

328 By Mr. Offutt: 

Q. When you said you saw this man in the third 
lane, you meant the lane over here near the south curb, or 
did you mean the lane nearer the center? A. Nearer the 
center. 

Q. That is what you call the third lane? A. Yes. 

Q. When you are on this side of the street you call it 
the center lane? A. No. I beg to differ. I was in the 
center. I call it the third lane. 

Q. You said you were in the center lane. A. I told you 
I meant the center of the street, sir. 

Q. So when you refer to the third lane on the south side, 
you mean the one near the center of the street? A. That 
is true. 
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Q. How fast was the Yellow cab going, if you know, 
when you first saw the man? A. I couldn’t say he was 
traveling any faster than I was, and I know he wasn’t going 
over 12 to 15 miles an hour. 

Q. Did you see the cab at that time? A. I seen it, yes. 

Q. Had you gone 12 miles an hour from the time you 
crossed 14th Street until the collision? 

The Court: You have been over that, Mr. Offutt. 

329 Anything further from this witness? 

By Mr. Offutt: 

Q. How did you overtake this car at that point if you 
weren’t going any faster than he? A- I didn’t overtake 
him. I was following the same route. 

Q. Isn’t it a fact, sir, that instead of being to the left 
of the Yellow cab you were a little to the right of the 
Yellow cab? A. I was to the right of the Yellow cab? 

Q. Yes. A. I was to the left of the Yellow cab, towards 
the center of the street. 

Q. How far west of 14th Street were you, in feet, approxi¬ 
mately, when you first noticed the man who was later 
struck? A. That definitely I couldn’t say. Possibly 50, 
60, 70 feet. 

Q. Weren’t you about 100 feet? A. That is a possibility. 

Q. Isn’t it a fact you didn’t see the man who was hit 
until the passenger in your cab called vour attention to 
something? A. No, sir. 

Q. Isn’t it a fact the passenger said, “Watch the 

330 old man get it,” and that is what caused you to 
look? A. Yes, but he was on the opposite side 

coming through. 

Q. And that is what called your attention to looking at 
the man? A. That is right. 

Q. You hadn’t seen him before that? A. Could you see 
a man running in and out between cars, sir? 

The Court: Answer the question. 
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A. I seen him running across the street. He came out in 
front of another car and got in this lane in front of me 
when I hit my brakes. 

Mr. Offutt: I move that be stricken as not responsive. 
By Mr. Offutt: 

Q. Isn’t it true you did not see the man until the 
passenger spoke? A. I did see him, yes, sir. 

Q. How many feet was this old gentleman, this man who 
was struck, from the cab when you first saw him? A. How 
many feet from the cab when he was struck? 

Q. How many feet separated him from the Yellow cab 
when you first saw him? A. Fully 15 feet before the cab 
hit him or he hit the cab. 

Q. How far in feet were you from where the man 

331 was in the street? How far ahead of your car was 
he when you stopped? A. A full car length. 

Q. And can you tell us in car lengths how far you were 
from where he was when you first saw him? 

The Court: You have been over that. 

Mr. Offutt: I am asking him to use car lengths as a 
measurement. 

The Court: You have been over that. 

Mr. Offutt: Will you mark this please? 

(The document above referred to was marked Plaintiff’s 
Exhibit No. 14 for identification.) 

By Mr. Offutt: 

Q. Before you testified today, and since the time of this 
accident, had anyone talked to you about testifying today 
in court in this trial? Just say yes or no. A. Yes. 

Q. Was that first time about a week ago? A. No, sir. 

Q. Sir? A. I think not. I am not positive. 

Q. Two weeks ago? A. Probably. 

Q. Didn't you go to the office of Mr. Friedman, this 
gentleman on the far side of the table, and confer 

332 with Mr. Friedman and Mr. Coalson and Mr. Pickrel? 
A. I went down to Mr. Friedman’s office, yes. 




139 


Q. And then all four of you went to 14th and K? A. That 
is right. 

Q. When you got down there, didn’t you indicate that the 
man was running from over on the south side of the street, 
from about the Ambassador entrance, towards this Tavern, 
hamburger place? Didn’t you so indicate to Mr. Friedman? 
A. Not beyond the Tavern, no. 

Q. I said from about the entrance to the Ambassador 
Hotel north or northwestward toward the Tavern? A. I 

told Mr. Friedman, just as I- 

The Court: Assuming the answer is yes, there is no 
contraduction between that statement and the testimony 
on the stand, is there? 

Mr. Offutt: Yes. He says it is down here (indicating). 
The Court: You may answer the question. 

A. All I can say is, the man was running across the street. 
The Court: What did you tell Mr. Friedman? 

The Witness: The same as right now, that he was 
running across the street on an angle. 

By Mr. Offutt: 

Q. Didn’t you tell him- 

The Court: Will counsel come to the bench, please. 

• •••••#••• 

337 By Mr. Offutt: 

Q. Would you look at this? 

The Court: Read the statement and ask if he made it if 
you think there is any contradictory statement in it. 

By Mr. Offutt: 

Q. (Reading:) “I was headed west on K Street and in 
front of me was a Yellow cab. I was a little to the right of 
the Yellow cab.” A. I am sorry, but I was to the left of the 
Yellow cab. I was in the center lane of the street. 

Q. Your recollection in 1947 was fresher than it is 

338 today, wasn’t it? A. My recollection is just as fresh. 

Q. Why didn’t you correct that when you signed it ? 
The Court: He answered the question. 


140 


By Mr. Offutt: 

Q. (Reading:) “I was traveling about 10 miles per hour. 
Both the Yellow cab and myself had stopped for the traffic 
light at 14th and K Streets. We had crossed 14th and gone 
about 100 feet west of 14th Street when the passenger in 
my cab stated, ‘Watch the old man get it.’ An old man was 
running from the south side to the north. I did not notice- 
this old man until the passenger spoke. The old man was 
hit by the left front fender and then he twisted around and 
fell to the street. When I saw this old man he was only a 
few feet from the cab. The cab attempted to apply its 
brakes and did so prior to impact. There were no skid 
marks as this cab was going very slow. The above is true 
and correct. 7 ’ 

Isn’t that what you said at that time? 

A. That is right. 

Q. And that was your recollection on July 24, 1947? 
A. Yes, sir. 

Q. Isn’t it a fact that is the way it happened? A. Isn’t 
that a fact? 

Q. Yes, just as I read it to you in your statement of 
339 July 24, 1947. A. Yes, the man was running across 
the street just as I stated, and— 

Q. Isn’t that a fact? 

Mr. Adams. I submit the witness should be permitted 
to finish his answer. 

A. (Continuing) This man ran directly in front of all 
cars. The passenger did say, “Watch that old man.” I 
said “It is a shame” and hit my brakes, and the Yellow 
cab hit his brakes. That is the way it was. I couldn’t be 
of no aid. 

The Court: You have finished your answer. 

Bv Mr. Offutt: 

Q. Did a girl ever cross in front of your car going north 
before your car crossed 14th Street? A. I didn’t see no 
girl in front of me. 
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Q. Did you know this cab driver, Mr. Coalson? A. I did 
not. 

Q. You didn’t give your name to the police? A. No. 

• ••••••••* 

340 Redirect examination 

By Mr. Adams: 

Q. Mr. Musgrove, when you first saw the pedestrian in 
the street running, what did you do? A. I applied my 
brakes, sir. 

Q. Did you have any indication, any visual indication, of 
whether or not the Yellow cab applied brakes? A. Yes, sir. 

Q. And when did the Yellow cab apply his brakes with 
respect— 

The Court: He has already testified to that, Mr. Adams. 
I understood him to say they both applied their brakes about 
the same time. 

Mr. Adams: That is all. 

Mr. Offutt: I offer this statement in evidence (Plaintiff’s 
Exhibit 14-id.) 

Mr. Adams: That is entirely improper and Mr. Offutt 
knows it is. 

The Court: No, I don’t know that it is improper. The 
witness may be excused. 

(Witness excused.) 

The Court: He is offering it as a contradictory statement. 
There is a slight contradiction. 

Mr. Adams: I object to the offer as being improper. 

341 The Court: Objection overruled. 

Mr. Adams, have you anything further? 

Mr. Adams: I have some photographs. 

The Court: Subject to that you rest? 

Mr. Adams: Yes, Your Honor. 

The Court: We will recess now T and you can put in the 
photographs or any other exhibits you want in the mom- 
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ing, then there will be just the one witness, Taylor, then we 
will proceed to go to the jury. 

#•••••*••• 

347 (The photographs previously marked Plaintiff’s 
Exhibits 11, 12 and 13 were received in evidence; and the 
photographs offered by defendant were marked Defendant’s 
Exhibits 1 to 10, both inclusive, and received in evidence.) 

#•••••*••• 

353 Percy C. Duvall, 

a witness previously called by the plaintiff and duly sworn, 
was recalled as a rebuttal witness and testified further 
as follows: 

Direct examination 

By Mr. Offutt: 

Q. Officer Duvall, let me have that report. 

Did Mr. Coalson, the taxicab driver, tell you that when 
he first saw the man, the pedestrian, he was about 2 feet 
south of the center and he came from behind eastbound 
traffiic, and at that time he was going about 20 or 23 miles 
an hour? 

Mr. Adams: I object to that. 

The Court: Sustained. This is not proper rebuttal. 

Mr. Offutt: I asked Mr. Coalson if that was the truth 
and he said something else. 

The Court: Very well, I will let the question be answered. 
A. As far as I recall he said that. A notation was made 
at the time. We put it on the rough sheet. 

Q. (By Mr. Offutt) That is the notation you are referring 
to on the rough sheet? A. Yes. He was about 2 feet 

354 from the center line. 

The Court: Just answer the question. Did he make 
that statement? 

The Witness: I haven’t looked at the statement recently. 
The Court: You may refresh your recollection by looking 
at it, if you wish. 
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By Mr. Offutt: 

Q. Look at it and then answer yes or no. A. Yes, sir. 

Q. Did you make any photographs of the scene of the ac¬ 
cident? A. No, sir. 

Mr. Adams: I object to that. 

The Court: This is a preliminary question. Objection 
overruled. 

By Mr. Offutt: 

Q. Officer Duvall, will you step down here and mark on 
the board where, approximately, as near as you can, the 
taxi driver indicated to you or pointed out on the street the 
man was lying with respect to the north and south curb? 

Mr. Adams: I object to that. That should have been 
done when the witness was on the stand in the case in chief. 

The Court: How is that relevant ? 

Mr. Offutt: It will be different than the taxi driver 
testified. 

355 The Court: The taxi driver was your witness, and 
he is trying to impeach the taxi driver’s testimony. 

Mr. Adams: Your Honor, he has already testified to all 
of this. 

The Court: I will permit that to be done. You may step 
down and make a mark. Don’t say anything. Just make the 
mark, if you know. 

Mr. Adams: May I inquire of the Officer one or two pre¬ 
liminary questions? 

The Court: No. 

Mr. Offutt: The Officer asked what some of these marks 
are. 

The Court: Ignore all the marks. 

The Witness: This would be 49 feet. That would be 20 
feet south of the north curb. That would be approximately 
4 feet. 

The Court: Just a moment. You were asked to put a 
mark where, according to the taxi driver, the man fell. 
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Mr. Offutt: Where he was lying. He said it was 20 feet. 
The Court: You asked him to put a mark on the map. 
Can you do that? 

The Witness: I can do it from the north curb. (Making 
mark.) 

Mr. Offutt: Will you put your initial D besides it? 
(Witness does so.) 

**•*••*••• 

Thomas Bailey Taylor, 

produced as a witness by the plaintiff, having been first duly 
sworn, was examined and testified as follows: 

357 Direct examination 
By Mr. Offutt: 

Q. Your name is Thomas Bailey Taylor? A. That is 
right. 

Q. Mr. Taylor, keep your voice up so that His Honor and 
all members of the jury and everybody can hear you. Speak 
to me back here. 

Mr. Taylor, where do you work? 

A. Ambassador Hotel, 14th and K. 

Q. Ambassador Hotel ? A. That is right. 

Q. How long have you been working there? A. Around 
20 years. 

Q. And what is your position there? A. Doorman. 

Q. Were you the doorman there and so employed on June 
20, 1947 ? A. I have been there for 20 years. 

Q. You have been there continuously during that time? 
A. That is right. 

Q. Where do you live, sir? A. 3904 Branch Avenue, 
Southeast, Washington. 

Q. Washington, D. C.? A. It is really in Maryland, about 
a mile across the line. 

358 Q. You you know the plaintiff, Michael Andrich, 
sitting over here? A. I know Mike. I never did 

know his last name. 
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Q. You know him as Mike? A. Yes. 

Q. How long have you known this plaintiff you indicate 
as Mike? A. Seven or eight years. 

Q. Do you know what kind of work he has been engaged 
in? A. Yes. He used to work on the corner all the time 
selling papers and magazines. 

Q. What comer? A. 14th and K, at the drugstore. 

Q. Is that where the Ambassador Hotel is located? A. 
That is right. 

Q. Do you remember a time on June 20,1947, around 2:30 
or 3:00 in the afternoon when Mr. Andrich was injured and 
struck by a Yellow cab? Do you remember that? A. I re¬ 
member it, yes, sir. 

Q. Did you see the actual collision? A. No, sir. 

Q. Where were you working at the time ? A. Our address 
is 1412 K Street, that is where the front door is. I was fixing 
to unload a car halfway between that and the drug- 
359 store, which would be a distance about two times as 
far as from here to there (indicating). 

Q. Twice as far as from where you are to the wall? 
A. That is right. 

Q. Did you have a clear view of the comer from where 
you were? A. Yes. 

Q. Did you see Mr. Andrich before he was hurt? A. I seen 
Mike when somebody hollered “Papers” or something, and 
Mike walked across. The bus was standing on the side. 
I was waiting to take the baggage out of the car. He walked 
across the street. That is the last I seen him. The gentle¬ 
man came out and I started to take his baggage out and 
heard a noise and looked and saw Mike fall off the left 
front fender of the Yellow cab. That was right directly 
across from where I was standing, practically. 

Q. When you saw Mike fall off the fender of the Yellow 
cab, what fender was it? A. Left front fender. 

Q. Was that the fender on the side toward you? A. Yes, 


sir. 
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Q. With respect to the entrance to the Tower Building, 
■where was his taxicab at that time? A. You mean where 
he fell off the fender? 

Q. Yes. A. I would say—In front of the Tower 

360 Building is 1405, and Batt Bates is 1407. It was 
right along in there. 

The Court: Will you explain again where you saw him 
fall? 

The Witness: I would say between 1407 and 1405. 

The Court: About how many feet -west of the crosswalk ? 

The Witness: Where he fell on the street? 

The Court: Yes. 

The Witness: I would say 8 or 9 feet when he fell off the 
fender. 

By Mr. Offutt: 

Q. Batt Bates, this place at 1407, is that west of the en¬ 
trance to the Tower Building, or east ? A. West. 

Q. This 8 or 9 feet you just mention,- A. That vras 

out in the street, in the middle lane, where I seen him fall 
off the fender. 

Q. You mean from the curb of this north island, toward 
you? A. That is right. 

Q. About how far from the intersection w’here this west 
curb of 14th Street is located was this point where you saw 
the man fall off the cab? A. I couldn’t say that. I would 
imagine, though, about 30 or 40 feet; 30, anyway. 

361 Mr. Adams: Your Honor, I don’t think his imagi¬ 
nation should be considered. 

The Court: What is the motion? 

Mr. Adams: I move the answer be stricken. 

The Court: Motion granted. 

By Mr. Offutt: 

Q. Where is the entrance to the Ambassador Hotel where 
you work as a doorman? A. The right adddess is 1412. 

Q. Do you know where that Little Tavern is across the 
street? A. Directly across from us. 
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Q. Directly across from where? A. It is 1409. 

Q. Directly across the entrance to the Ambassador Hotel? 
A. Yes. 

Q. And that is west of the Tower Building? A. That is 
right. 

Q. This bus you were talking about, where was that with 
respect to the bus stop and the west crosswalk of 14th 
Street ? A. It was stopped at the bus stop. 

Q. In which direction was that bus headed? A. East. 

Q. And which direction were you looking? A. 

362 East. 

Q. And which direction was Mr. Andrich, or Mike, 
as you call him, going? A. I heard somebody yell “Papers” 
or something. 

Q. Which direction was Mike walking? A. North. 

Q. Would that be toward the Tower Building? A. He 
walked in front of the bus yes. 

Q. Was he in the crosswalk? A. Yes. Two or three other 
people were walking the same way at the same time. 

Q. Did you notice whether this bus was taking on or dis¬ 
charging any passengers? A. I did not. 

Q. These two or three other people you saw walking at the 
same time, did you notice if they continued on after they 
got to the island? A. They went on across; all I seen went 
across; I didn’t pay much attention. 

Q. Beg pardon? A. I couldn’t say how many went across, 
but I did see them go across. 

Q. When you lost sight of Mr. Andrich, was that when he 
passed in front of the bus? 

The Court: Mr. Offutt, you are leading the wit- 

363 ness. 

Mr. Offutt: He has already testified to that. 

The Court: I know, but please don’t lead the witness. 

By Mr. Offutt: 

Q. Do you recall what kind of bus it was? A It was a 
Capital Transit, if I am not badly mistaken. Both stop 
there, Virginia and Capital Transit. 
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Q. Was there any other traffic you noticed facing east at 
that time? A. Yes. 

Q. Was it moving or standing still? A. It was standing 
still. I was standing beside the car. She was parked double. 

The Court: Try to speak a little slower, and confine 
yourself to answering questions. 

Br. Mr. Offutt: 

Q. Did you go over to where the man Mike was 
lying in the street after he was struck? A. I did not. I 
was busy. 

Q. Did you ever see him running? A. I never seen him 
run in my life. 

Mr. Adams: I object to that. We are inquiring about 
this time. 

The Witness: No, I never seen him running. 

By Mr. Offutt: 

Q. Did you give your name to anyone at that time? 
364 The Court: I am going to exclude that. I have 

said to both counsel before, who gave any names of 
witnesses to anybody is immaterial. The witnesses are pro¬ 
duced, and how their names are obtained is immaterial. 
Are you through with this witness? 

Mr. Offutt: No, Your Honor. 

The Court: Proceed, then. 

By Mr. Offutt: 

Q. Do you have any pecuniary interest— 

Mr. Adams: I object to that. 

The Court: Objection sustained. 

By Mr. Offutt: 

Q. Did you remove the shoe off Mr. Andrich’s foot? A. 
I did not. 

Q. Did you ever tell anybody that you did ? A. I did not. 

Mr. Adams: I object to that. 
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The Court: Objection sustained, and the answer may be 
stricken. The question is not admissible. 

Mr. Offutt: That was in the- * 

The Court: The question is not admissible. You can’t 
impeach your own witness. 

Mr. Offutt: I am not impeaching him. I am impeaching 
the taxi driver. He said he did. 

The Court: That is immaterial. You may not con- 

365 tradict a witness on collateral matters. 

Anything further of this witness'? 

By Mr. Offutt: 

Q. After Mr. Andrich vras hurt, did you see him at any 
time? A. You mean after he was hurt? 

Q. Yes. A. Not until after he left the hospital. 

The Court: I will exclude that. I allowed you to call Mr. 
Taylor as an additional eye witness to the accident. I will 
exclude everything else. 

Mr. Offutt: May I make a proffer? 

The Court: No. This is rebuttal. I allowed you to call 
Mr. Taylor to testify to what he saw of the accident. 

Mr. Offutt: I thought you were permitting me to reopen 
my case. 

The Court: No. I denied your request to reopen your 
case. 

Mr. Offutt: Oh! This is rebuttal. I misunderstood Your 
Honor. May I approach the bench? 

The Court: Suppose you finish with this witness first. 
Mr. Offutt: I have nothing further. 

The Court: Very well. You may cross examine. 

Mr. Offutt: I have something else. I will try, anyway. 

By Mr. Offutt: 

366 Q. Mr. Taylor, when did you first see me? 

Mr. Adams: I object to that. 

The Court: I will exclude all that. It is immaterial. I 
allowed this witness to be called. It is immaterial when he 
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first talked to you. 

Mr. Offutt: All right. 

The Court: You may cross examine. 

Mr. Adams: I understood Mr. Offutt wanted to approach 
the bench. 

The Court: You may cross examine. I think we have too 
many bench conferences. Let’s get ahead with the case. 

Cross examination 
By Mr. Adams: 

Q. Where was this car that you were unloading at the 
time you saw this? A. I would say around 1404 or 1406 
K Street. 

Q. The entrance to the drugstore is about 6 feet from the 
corner of the Ambassador Hotel Building, isn’t it? A. It is 
in the Ambassador Hotel Building. 

Q. But it is about 6 feet from the 14th Street line of the 
Ambassador Hotel Building, is it not? A. Well, the Hotel 
Building goes all the way around to 14th Street. They have 
a door on 14th and a door on K Street for the drugstore. 

There is one entrance on 14th and one on K. 

367 Q. The one on K is about 6 feet from the building 

line on 14th Street, isn’t it? A. That is right, I 
imagine. 

Q. What is the next entrance in the Ambassador Hotel 
Building? A. Mr. Cafritz’s office, 1404. 

Q. Were you in front of that, or were you farther west? 
A. I was just about in front of it, around in that section. 
That time of day we have- 

The Court: Just answer the question. 

The Witness: I would say I was around there, yes. 

By Mr. Adams: 

Q. You really don’t remember where you were, after five 
years, do you, Mr. Taylor? A. Yes, I remember that very 
well. 
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Q. You remember you were working, but do you remem¬ 
ber exactly where you were! A. I remember I was there. 

Q. You don’t remember where that particular car was 
parked at that time, do you? A. I do. 

Q. You do? A. I do. 

Q. All right. You don’t know where the bus was stopped 
precisely, do you? A. It was stopped on the comer. 
368 I know that. 

Q. You don’t know whether it was at the bus stop 
or at the crosswalk, do you? A. It was at the bus stop. 

Q. The front door was at the bus stop? A. I wouldn’t 
say that. I can’t remember that. 

Q. You don’t remember that? A. No. 

Q. You don’t know precisely where the bus was stopped? 
A. No, but I know it was stopped at the comer and the 
traffic back of it was stopped too. 

Q. You know that a bus was stopped there? A. That is 
right. 

Q. Near the bus stop? A. Yes. 

Q. When you saw Mr. Andrich, Michael Andrich, the 
plaintiff in this case, you say he was walking? A. That is 
right. 

Q. Was he walking slowly? A. Yes, sir. 

Q. Slowly. Now, when he passed in front of the right- 
hand edge of the bus he got out of your sight, didn’t he? 
A. That is right. 

Q. As soon as he stepped in front of the bus you 
368 couldn’t see him ? A. Right. 

Q. Because you were back of the bus and looking in 
an easterly direction? A. Right. 

Q. You were past the back end of the bus, were you not? 
A. Yes. 

The Court: He admitted he lost sight of the plaintiff 
when the plaintiff passed the bus. ' 

By Mr. Adams: 

Q. How far back of the back end of the bus were you? 
A. I wouldn’t say. Two cars back, at least. I am over in 
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the lane; the main street is over here (indicating). 

Q. You were in this lane and the bus was here? A. That 
is right. 

Q. You -were back of the back of the bus? A. That is 
right. 

Q. What I am asking you, about how far back of the 
back of the bus were you? A. I would say about the length 
of two cars, about. 

Q. The length of about two cars? A. Yes. 

Q. After he walked in front of the bus you lost sight of 
him? A. Right. 

Q. And the next thing that called your attention to 

370 Mr. Andrich was a disturbance and a shout? A. 
Right. 

Q. From near the center of the street? A. 8 or 9 feet 
from this curb (indicating) ? A. Yes, towards me. 

Mr. Offutt: Will he state what he indicated? 

The Court: I think it would be better if he did. 

Mr. Adams: I am indicating 8 or 9 feet south of the 
south curb of the north island. 

By Mr. Adams: 

Q. When you looked and saw where Mr. Andrich was, 
you placed him west of the entrance to the Tower Build¬ 
ing, between the entrance to the Tower Building and the 
next store west; is that right? A. That is right. 

Q. And he was in the street? A. Yes. 

Q. And how far was he from the left fender of the taxi¬ 
cab? A. I seen him fall off of it. 

Q. You saw him fall off of the fender onto the ground? 
A. Right, sir. 

Q. Was he right almost in front of the taxicab? A. He 
was on the fender when I seen him. 

371 Q. And when he fell off he fell to the ground? A. 
Over to the left of the fender, like this (illustrating). 

When somebody hollered and I looked over—and I think he 
hollered too, to tell you the truth—he pitched off the fender 
into the street. 
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The Court: Just a moment. You have answered the ques¬ 
tion. Ask the next question. 

By Mr. Adams: 

Q. What was the condition of traffic in the traffic lanes 
north of the south island to the center of K Street going 
east? A. The only thing I seen was the cab, after he fell, 
going west. 

Q. I am speaking of the traffic going east. A. They were 
stopped when I seen them. 

Q. Was there quite a line of cars headed east, although 
stopped? A. There were quite a few. I wouldn’t say how 
many. 

Q. Both lanes had cars? A. Not the lane I work in. 

Q. I am not talking about the lane you work in. I am only 
talking about the lanes of traffic that go east. How many 
lanes of traffic go east north of this island? A. About two 
each way; at least two each way. 

372 Q. Two lanes go east? A. Yes. 

Q. Were there cars in both of those lanes going 
east? A. I can’t tell you if there were two lanes or what. 
All I know is there were cars back of the bus. 

Q. You didn’t see cars in both lanes? A. I did not. 

Q. How far back in the lanes headed east did these cars 
extend? A. I couldn’t tell you, sir. 

Q. Did they extend back to where you were unloading 
the car? A. Oh, yes. 

Q. And they were in both lanes? A. I wouldn’t say they 
were in both lanes. All I know is back of the bus. I don’t 
know about the second lane. 

Q. You don’t know about that? A. I couldn’t say. 

Q. But cars extended back at least to where you were in 
the lane? A. That is right. 

Q. Didn’t you say yesterday, when we took your deposi¬ 
tion, in answer to this question: 

“Were there a lot of cars in each lane?” 

Answer: 
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“Quite a few. There ain’t but two lanes.” 

373 Didn’t you answer that? 

A. If I did- 

Mr. Offutt: I object to that as immaterial. 

The Court: Objection overruled. 

The Witness: Ask that question again. 

By Mr. Adams: 

Q. I asked you this question: 

“Were there a lot of cars in each lane?” 

Your answer was: 

“Quite a few. There ain’t but two lanes.” 

A. I was referring to the lane in here and the lane on 
the other side (indicating); not on K Street. K Street has 
four lanes, two each way. 

Q. I said: 

“What I mean by lanes is, in the main lane.” 

You answered: 

“The inside lane is one-way.” 

By that you mean- 

A. Where I was standing, that is right. 

Q. Then the question that I asked was: 

“The area between the two islands.” 

You answered: 

“That is about four lanes, I would say, on K Street, the 
main part of K Street. 

374 “Q. Two each way? 

“A. Yes. 

“ Q. Were the cars in both lanes stopped for the red light? 
“A. No. I just seen those going east stopped. 

“Q. There were a lot of cars? 

“A. Quite a few.” 

Do you recall that? A. That is right. 

Q. You never saw the color of the traffic light at all, 
did you? A. No, I didn’t. 

Mr. Adams: That is all, Your Honor. 
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Redirect examination 
By Mr. Offutt: 

Q. When Mr. Adams was talking about where you were, 
he indicated in this traffic lane. That is what you call the 
traffic lane? A. Inside, yes. 

Q. That is where you were working? A. Yes. 

Q. That is the lane between the hotel and the island? A. 
Yes. 

Q. That is where you park cars that come to the hotel? 
A. That is right, and that go to the garage. 

Q. Did you see this man when he was carried 
375 away? 

The Court: I will exclude that as not proper re¬ 
direct examination. 

By Mr. Offutt: 

Q. Was there any other vehicle in front of the bus? A. 
No, sir. 


The Court: There is evidence that the horn was not 
sounded, and I am inclined to allow the amendment just for 
the purpose of letting you read the regulation in evidence 
about the horn. Is that what you want to do? 

Mr. Offutt: Yes. I want the evidence in, too. It is already 
in, except you made a statement to the jury it was irrelevant 
the last time I asked the question of Musgrove. 

The Court: The evidence is in. I think you are almost 
bound to concede it was not blown, Mr. Adams, be- 
378 cause Coalson said it was not. 

Mr. Adams: The plaintiff testified he heard the 
horn blow as he was struck. 

Mr. Offutt: After, he said. 

The Court: The point is whether I should allow this 
amendment. 

Mr. Adams: Your Honor offered to Mr. Offutt sometime 
ago the right to make amendment, and he refused it. 
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The Court: I will allow the amendment to add the charge 
that defendant failed to sound a warning signal, with the 
understanding no additional evidence is to be taken other 
than reading the traffic regulations. 

Mr. Offutt: Will you tell the jury that the evidence given 
by Musgrove is inf Your Honor said it was out. 

Mr. Adams: I don’t remember Musgrove answering the 
question. 

The Court: I thought Coalson said he didn’t sound the 
horn. 

Mr. Adams: He is talking about Musgrove. 

The Court: I am more interested in Coalson. He was 
the driver. Personally, I think the most dangerous thing a 
person can do when he is about to strike a pedestrian is to 
sound a horn. I think the law should prohibit that. But, 
gentlemen, I am not going to discuss what the testimony is 
on that point. I will allow that amendment. I will not 
379 allow the other tw’o amendments. 

Mr. Offutt: You say you will not allow it? 

The Court: I will not allow it. 

Mr. Offutt: Did you read my affidavit ? 

The Court: There is no evidence of failure to give full 
time and attention. 

Mr. Offutt: Yes, Your Honor, there is plenty of evidence. 
I can point out where it is. Can I tell you specifically? I 
don’t think it is full in my affidavit. 

The Court: I will exclude the second and third amend¬ 
ments. 

He ran this man down very close to the island, didn’t he? 

Mr. Offutt: No. He was only 4 feet from the center of 
the street. The width of that north half is 24 */> feet, and 
he was 20 feet from the north curb. 

The Court: How close to the north island was the point 
of impact? 

Mr. Adams: We have had several places. The witness 
Taylor said 8 or 9 feet. 

The Court: I don’t care about him. He was looking from 
across the street. 
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Mr. Adams: The officer said the measurements were 20 
feet from the curb. 

The Court: 20 feet from the north island! 

380 Mr. OfFutt: Yes. He marked it. It is on the board. 

20 feet from the north island. That was the answer 
I didn’t hear the other day. The Officer said it was 18 feet 
in front of the car and 20 feet from the north curb. 

The Court: I might say to you, gentlemen, that I am go¬ 
ing to tell the jury in effect that irrespective of whether the 
driver was negligent or not, the plaintiff was guilty of 
contributory negligence in that he walked diagonally across 
the street out of the crosswalk. I have looked at these cases 
and they don’t support your contention. 

Mr. Offutt: Did you look at the Gutschall and Simmonds 
cases? 

The Court: I looked at all of them. And I will leave to 
the jury only the question of last clear chance. 

Mr. Adams: That does away with all this. 

The Court: I think it does. I will deny this motion. 


381 Mr. Offutt: Yes, except the regulations. I want to 
read the regulation on right-hand curb. 

The Court: I change my ruling. I am going to leave to 
the jury the question of last clear chance only. I have denied 
your motion to amend, and therefore I won’t let you read 
any more regulations. 

Mr. Adams: I am renewing my motion for a directed 
verdict. Their evidence shows clearly that the plaintiff was 
guilty of contributory negligence as a matter of law. I do 
not feel that this is a case for the application of the doctrine 
of the last clear chance. The evidence before us, the only 
evidence before us, with respect to what was done and could 
be done when the plaintiff appeared in a position of peril 
was testified to by two people, both of whom said they did 
the same thing, instantly applied their brakes to bring their 
cars to a stop. The fact plaintiff was hit is unfortu- 

382 nate, but is not a reason for permitting the jury to 
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speculate that they might have done something else. 

Your Honor is aware of the rule, I know, that when some¬ 
one is presented with a sudden emergency his acts are not 
expected to be the same as in the courtroom with reflection. 
In this case both witnesses, who were in a similar position, 
reacted in the same way. Both brought their cars to a stop 
as quickly as they could, and there is no evidence of negli¬ 
gence. Under the doctrine of Faucett v. Bergmann I feel 
there should be a directed verdict. 

The Court: The case of Faucett v. Bergmann, 57 App. 
D.C. 290, to which you have just referred, and on which 
Mr. Offutt also relies, supports your theory, Mr. Adams. 
I am inclined to the view, however, that the more recent 
cases—bearing in mind that the Faucett case was decided 
by a corps composed of Chief Justice Martin and Justices 
Robb and Van Orsdel, neither of whom are now in the pic¬ 
ture—I say again, the more recent cases have liberalized 
the rule of last clear chance, and especially the most recent 
case of Capital Transit v. Garcia. I myself am in sympathy 
with the doctrine of the last clear chance, because if it were 
not for that doctrine a person who was guilty of contrib¬ 
utory negligence would practically be an outlaw, and he 
could be run down and killed with impunity. Certainly the 
humanitarian trend of law today would not tolerate 
that. 

383 I think this is a very close case, but the jury has a 
right to consider circumstantial evidence as well as 
direct evidence. It has a right to believe the driver, and if it 
believes the driver the verdict should be for the defendant. 
But it also has a right to believe the plaintiff, and if the 
plaintiff’s testimony is to be accepted, there is a basis for 
application of the doctrine of last clear chance. I am going 
to deny your motion and submit the case to the jury on 
the doctrine of the last clear chance only. Of course if occa¬ 
sion arises, you will have opportunity to renew your present 
motion in another form before this Court. 

Now, gentlemen, are there any prayers for instructions? 

Mr. Offutt: Yes, Your Honor. Will Your Honor exclude 
the jury? 
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The Court: No. I will pass on them at the bench. I don’t 
like to exclude the jurors because we have no accommoda¬ 
tions for them. In the new court house there will be more 
opportunity for excluding the jury. 

Mr. Offutt: I am getting this very bad cold, and I am 
afraid you will all be subjected to it. 

The Court: Gentlemen, I want to say that I am surprised 
that the plaintiff is submitting 26 prayers. 

Mr. Offutt: I understood Your Honor to say we had to 
submit in writing everything we wanted. 

The Court: I said to the contrary. I said you could 

384 make oral requests or written requests. The Court 
of Appeals has discouraged lawyers to submit too 

many prayers. 

Mr. Offutt: I misunderstood you, then. 

The Court: You have a right to submit them in writing, 
but I am objecting to having so many. 

Mr. Offutt: I am sorry. 

The Court: I am going to deny No. 1 because I am going 
to rule that on the evidence in this case the plaintiff was 
guilty of contributory negligence as a matter of law. 

Mr. Offutt: Did I understand Your Honor had ruled out 
the regulation on the horn? 

The Court: That is out because that has nothing to do 
with this case. It makes no difference how negligent the 
driver was. I have said that before. The plaintiff was guilty 
of contributory negligence, and the only matter I am going 
to submit to the jury is the last clear chance. 

Mr. Offutt: No horn is allowed in the case? 

The Court: I am going to submit this case only on the 
doctrine of the last clear chance. I am passing on prayers 
for instruction. 

I am denying No. 2 because No. 2 would be applicable 
only if the plaintiff was walking within the crosswalk. 

I shall grant No. 3, all but the last paragraph. 

Mr. Adams: Your Honor, as I understood it you were 
sending this case to the jury on the doctrine of last 

385 clear chance. 
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The Court: I think No. 3 has a bearing on the doctrine 
of last clear chance. 

Mr. Adams: May I say there is no evidence of speed 
above 25 miles an hour whatever. 

The Court: I am sure this is innocuous. 

No. 3 (a) is denied. 

No. 4 is denied as not applicable. 

I will grant No. 5. I suppose you want that too, Mr. 
Adams. 

Mr. Adams: I have no objection at all. 

The Court: No. 6 is denied. 

I will define fair preponderance of the evidence slightly 
differently. I will deny No. 7. 

I will deny No. 8. 

No. 9 is denied as inapplicable. 

No. 10 is denied. 

No. 11 is denied. 

I am going to define proximate cause in my own phrase¬ 
ology, and for that reason only I will deny No. 12. 

Mr Offutt: Is it correct the way it is stated? 

The Court: I am going to define proximate cause in my 
own phraseology, and I am denying No. 12. 

I will deny No. 13. 

Mr. Offutt: Is that the law, Your Honor? Are 
386 you denying it because it is not law? 

The Court: I am denying No. 13. 

I shall grant No. 14 in substance, but I shall phrase the 
matter in my own way. That is the last clear chance 
doctrine. 

Mr. Offutt: Is this right? 

The Court: I will grant it in substance. 

Gentlemen, my rule is that counsel do not read to the 
jury the prayers I grant. 

Mr. Offutt: Is the principle correct in here? I don’t 
know what the law is if you don’t tell us why you are 
denying the instruction. 
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The Court: I shall instruct the jury on the doctrine of 
the last clear chance. I am granting No. 14 in substance, 
but I shall give it in my own phraseology. 

I deny No. 15. I will charge on the measure of damages 
in my own way. 

No. 16 is denied. It would be applicable only if the plain¬ 
tiff was walking in a crosswalk. 

No. 17 is denied. I will charge in my own way as to the 
use of convictions to affect the creditability of a witness. 

No. 18 is denied. I will charge in my own way on the 
effect of a deposition. 

387 Mr. Offutt: This is all right, then, generally? 

The Court: Oh, yes. 

I will deny No. 19. 

Mr. Offutt: Your Honor, I will have to leave in about 
two minutes. This is getting me, standing up here. 

The Court: I will grant No. 20 in substance. 

No. 21 is denied as inapplicable. 

Mr. Offutt: Isn’t that part of the last clear chance, 
should have seen? 

The Court: I will charge it in my own way. 

Mr. Offutt: Can I argue that? 

The Court: You can argue the doctrine of last clear 
chance. I will say I always allow counsel to argue any¬ 
thing they please so long as they stay within the record. 
I don’t pass on cogency or logic of the argument so long 
as they stay within the record. 

I deny No. 22. 

I am going to deny No. 23. 

I deny No. 24. 

I deny No. 25. I know that is a standard instruction, 
but I am going to deny it. 

Mr. Offutt: May I ask if you will instruct them some¬ 
thing on that? 

The Court: I will 

I am going to deny No. 26 as inapplicable. 
Now, have you any prayers, Mr. Adams? I hope 
you don’t have as many. 


388 
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Mr. Adams: With respect to damages, I ask that you 
instruct the jury that special damages in this case are lim¬ 
ited to the amount as set forth in the pretrial order. 

The Court: I will say the special damages are the hospital 
bill, amounting to about $2800. 

Mr. Adams: And that the only other compensable items 
are pain and suffering, past, present and future. 

The Court: More than that. Pain and suffering and per¬ 
manent injury. 

Mr. Adams: Oh, yes. 

The Court: I will so charge. 

Mr. Adams: I would like Your Honor to charge with re¬ 
spect to sympathy, the rule that sympathy should not enter 
into it. 

The Court: I will do so. 

Mr. Adams: I would like Your Honor to charge on the 
doctrine of sudden emergency. 

The Court: Well, when I explain the doctrine of last clear 
chance I refer to a sudden emergency, that the doctrine of 
last clear chance does not apply if it is such an emergency 
that the driver is unable to prevent the accident. 

Mr. Adams: Where a person is brought face to face with 
a sudden emergency, the person is not required to 

389 exercise the same degree of care- 

The Court: Yes, I will charge that. 

Mr. Offutt: This is a new defense. 

The Court: This is not a new defense. I think it is a 
branch of the doctrine of last clear chance. But objection 
is noted. 

Mr. Adams: I would like Your Honor to charge that the 
plaintiff is an interested witness. 

The Court: I will not charge that. I will tell the jury 
they have a right to consider whether any witness is inter¬ 
ested. I always do that. 

Mr. Adams: I would like Your Honor to charge that there 
was no impropriety on the part of Mr. Friedman in refresh¬ 
ing the recollection of the witnesses, preparing the case 
for trial. 
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The Court: If I do that I will have to say the same thing 
about Mr. Offutt. 

Mr. Adams: That is all right. 

Mr. Offutt: I don’t see that anything should be said about 
that. Mr. Friedman is a friend of mine. I have known him 
for years. I think he did the right thing. 

The Court: I think I said something during this trial that 
it is proper to confer with witnesses, and in fact that law¬ 
yers were derelict in their duty if they did not confer with 
witnesses. 

*••••••••« 

393 The Court: Any that I have denied, you are noting 
objections now to my denials. My view is that you do 

not have to renew those objections. Let it be stipulated that 
they will stand. However, if you have any objection to any¬ 
thing I have said in my charge, then you have to note an 
objection after the charge. 

Mr. Offutt: You mean in addition to the prayers: 

* - The Court: Exactly. But you do not have to pre- 

394 serve your rights as to these prayers by renewing the 
objections. You have your objections as to that. 

• ••••••••• 

431 Charge to the Jury 

The Court: Ladies and gentlemen of the jury: 

We have now reached the final stage of this trial, and the 
case is about to be submitted to you for your decision. 

The plaintiff, Michael Andrich, brings this suit against 
the Yellow Cab Company of the District of Columbia to re¬ 
cover damages for personal injuries which he claims he sus¬ 
tained as a result of being struck by a taxicab of the Yellow 
Cab Company on June 20, 1947, on K Street between 14th 
and 15th Streets. The suit is brought against the Yellow 
Cab Company, the owner of the cab, because it is a rule of 
law that if the owner of a motor vehicle permits another 
person to drive the motor vehicle, the owner is liable for the 
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negligence of the driver, so that if the driver is liable, the 
owner, the Yellow Cab Company, is also responsible. 

It now becomes your duty to determine whether the plain¬ 
tiff is entitled to recover damages, and, if he is, then in what 
amount. This decision must be reached by you solely on 
the evidence introduced at this trial. You must reach your 
conclusion calmly, impartially, and dispassionately, without 
any feeling or emotion, without any sympathy or prejudice, 
or any other feeling. 

432 As vou have come to know bv reason of vour serv- 
ice as jurors during this month, it is my function and 

my duty to instruct the jury as to the law that must govern 
the disposition of this case, and it is your duty as jurors to 
follow and abide by the Court’s instructions as to the law. 
But you, ladies and gentlemen of the jury, are the sole 
judges of the facts, and you must determine the facts your¬ 
selves on the basis of the evidence introduced at this trial. 
The Court has a right to discuss and comment on the facts 
and on the evidence in order to aid and assist the jury in 
arriving at its conclusions, but the Court’s discussion of the 
evidence and of the facts is not binding on you, and you need 
attach to it only such weight as you deem wise and proper. 
If in any particular your recollection or your understanding 
of the evidence differs from the Court’s recollection or the 
Court’s understanding, then it is your recollection and your 
understanding that must prevail, because, as I said a mo¬ 
ment ago, you are the sole and the final judges of the facts. 
My instructions are binding on you only as to the law. 

I also want to add that you should pay no attention to any 
discussions between Court and counsel that have occurred 
from time to time during the trial. Such discussions often 
occur. They are not to be taken as any intimation on my 
part as to what I think, and they are to be ignored by you 
entirely. You are to decide as between the litigants and 
not as between the lawyers. 

Now, I will first start out by summarizing a few 

433 general principles of law that are applicable to this 
case, and after I have done that I shall proceed to 
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discuss the specific issues involved here and the specific 
principles of law that must govern them. 

The burden of proof is on the plaintiff to prove his case 
by a fair preponderance of the evidence. The words 4 ‘pre¬ 
ponderance of the evidence” mean that in order that you 
may find a verdict for the plaintiff, you must be reasonably 
satisfied that the allegations of his claim are true. This 
requirement does not mean that the plaintiff must neces¬ 
sarily produce a greater number of witnesses than the de¬ 
fendant, but, as I have just stated, merely that you must be 
reasonably satisfied of the truth of the allegations of the 
plaintiff’s claim. 

Let me state the same thought in a somewhat different 
way: “Preponderance of the evidence” means evidence of 
greater convincing force. The duty of the jury is to weigh 
the evidence carefully and to find a verdict for the party in 
whose favor the evidence preponderates. If the evidence is 
evenly balanced, then the verdict must be for the defendant. 

In determining the issues of fact to be submitted to you, 
you will consider and weigh the testimony of all of the 
witnesses who have testified at this trial, as well as all the 
circumstances concerning which testimony has been given. 
You are the sole judges of the credibility of witnesses. I 
mean by that, it is for you, and you alone, to deter- 
434 mine whether to believe any witness, and the extent 
to which any witness should be credited. 

In determining whether to believe the testimony of any 
witness, and in weighing the testimony of any witness, you 
may consider any circumstances which seems to you to have 
a bearing on the question. For example, you may consider 
the demeanor or the behavior of the witness on the witness 
stand; the witness’ manner of testifying; whether the wit¬ 
ness impressed you as a truth-telling individual; whether 
the witness impressed you as having an accurate memory 
and recollection; what opportunity the witness had for 
observing the facts concerning which the witness testified; 
and also whether the witness had any interest in the out¬ 
come of this case. 
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If you find that any witness deliberately testified falsely 
as to any material fact concerning which that witness could 
not possibly have been mistaken, then you may, if you see 
fit to do so, disregard the entire testimony of that witness, 
or any part of that witness’ testimony. 

It appeared at the trial that some of the counsel in the 
case conferred with some of the witnesses before the trial. 
I do not want any of you to have an idea that there is any 
impropriety in doing so. On the contrary, it is appropriate 
and proper for lawyers to confer with witnesses in advance 
in order that the case may be carefully prepared and 

435 the lawyer may know what testimony he is going to 
present. 

One of the witnesses in this case did not personally testify 
in court. His testimony was taken prior to the trial before 
a notary public, and the transcript of that testimony was 
read at the trial. Testimony taken in this manner is known 
as a deposition. Such testimony is entitled to the same 
consideration and to the same judgment on your part with 
reference to its weight as is the testimony of witnesses who 
testified in person on the witness stand. You are not to 
discount such testimony merely because it comes to you in 
the form of a deposition. 

It appears that the witness whose deposition was read in 
evidence, Harry Cabel Adams, has a criminal record. The 
fact that a witness has a criminal record may be considered 
by you in passing upon the credibility of the witness, in 
determining whether to believe the witness. You have a 
right to reach the conclusion that a witness who has a crim¬ 
inal record is not to be believed to the same extent as a per¬ 
son wiiose record is unblemished, because a person of that 
sort may have less regard for the truth than other persons. 
The matter, however, is entirely within your discretion. You 
have a right to believe such a witness if you find that he is 
telling the truth. 

Now, the mere fact that an accident happens does not of 
itself create a basis for liability on the part of the 

436 defendant. The burden is upon the plaintiff to show, 
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by a fair preponderance of the evidence, that by some 
act or omission the defendant has violated some duty which 
the defendant owed to the plaintiff, and that this act or 
omission was the proximate cause of the injury of which the 
plaintiff complains. 

The words “proximate cause” of an injury mean some 
act or omission which causes or contributes to cause the 
injury, and without which the injury would not have been 
sustained. In other words, if a plaintiff’s injury would not 
have occurred except for the defendant’s negligence, then 
the defendant’s negligence is a proximate cause of the 
injury. The defendant’s negligence need not be the sole 
cause. Several causes may concur to produce an injury. 
In that event, each cause is a proximate cause of the injury. 

On the one hand, the driver of a motor vehicle is under a 
legal duty to exercise ordinary and reasonable care in the 
management of the vehicle which he is driving. Failure to 
exercise ordinary and reasonable care constitutes negli¬ 
gence. “Ordinary and reasonable care” is such care as 
would be exercised by a reasonable and prudent man under 
similar circumstances, considering the conditions of the 
road, the traffic conditions, the weather conditions, and other 
conditions then prevailing. It is the driver’s duty to watch 
the road and keep his vehicle reasonably under 
437 proper control to meet unforeseen emergencies. 

The District of Columbia traffic regulations pro¬ 
vide that: 

“No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any other 
conditions then existing. 

“The speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 
25 miles per hour unless it is otherwise provided.” 

But, on the other hand, a pedestrian crossing a street is 
likewise under a duty to use due care for his own safety. 
“Due care” is such care as would be used by a reasonably 
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prudent person for his own protection. Failure to use such 
care constitutes contributory negligence. 

By “contributory negligence” is meant such negligence 
on the part of an injured person which cooperates in some 
degree with the negligence of the defendant in helping to 
cause the injury. The law is that a person who is guilty of 
contributory negligence may not recover damages from an¬ 
other for the injury that he has suffered, unless the case 
comes within an exception that I am about to discuss, and 
which I shall discuss in a few moments. 

As I understand it, in this case it is admitted that 

438 the plaintiff was not walking in the crosswalk, but 
was walking across K Street diagonally at the time 

when he was hit by the taxicab. I instruct you, ladies and 
gentlemen of the jury, as a matter of law, that it is con¬ 
tributory negligence for a pedestrian to cross the street 
outside of the crosswalk, and if this contributory negligence 
is one of the proximate causes of the injury, the pedestrian 
is not entitled to recover, unless he comes within the excep¬ 
tion to the rule which I shall now discuss. 

This exception is known in the law by the picturesque 
name of the doctrine of the last clear chance. Even if the 
plaintiff was guilty of contributory negligence—and I rule 
that he was—he nevertheless is still entitled to recover if 
the following additional facts appear: First, that he was 
in a position of danger or peril; second, that he was either 
oblivious to that danger or was unable to extricate himself 
from his position of danger; third, that the driver of the 
taxicab was aware or by the exercise of reasonable care 
should have been aware of the plaintiff’s danger and his 
obliviousness to it or plaintiff’s inability to extricate him¬ 
self from his danger; and fourth, that the driver of the 
taxicab, with the means available to him, was able by the 
exercise of reasonable care to avoid striking the plaintiff 
after he became aware or should have become aware of the 
plaintiff’s danger and either his obliviousness to it 

439 or his inability to extricate himself from it, and failed 
to do so. 
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Now let me summarize this a little more briefly and 
succinctly. 

If the driver of the taxicab saw or should have seen by 
the exercise of ordinary care that the plaintiff was in a 
position of peril to which the plaintiff was oblivious, or from 
which the plaintiff was unable to extricate himself, and if 
the driver of the cab, by the exercise of reasonable care, 
could have avoided the accident but failed to take reasonable 
steps to do so, the plaintiff then is entitled to recover, in 
spite of the fact that he was guilty of contributory 
negligence. 

On the other hand, if the emergency was so sudden that 
there was no time or opportunity for the driver of the taxi¬ 
cab to avoid the accident, then this rule does not apply, and 
the plaintiff is not entitled to recover under this rule. 

And in this connection you must bear in mind that in a 
moment of unexpected emergency and imminent danger a 
person is not held to the use of the best possible judgment 
or the high degree of prudence that one may be assumed to 
exercise in an interval of calm when there is opportunity 
and time for reflection and deliberation. A person con¬ 
fronted by a peril or danger is not required to think clearly 
and correctly and make the best possible choice of the 
course to pursue. The law makes allowances for the 
440 fact that when confronted with a sudden emergency 
and immediate peril, some people cannot think rapid¬ 
ly or clearly, and failure to do so does not constitute negli¬ 
gence. All that a person can be expected to do under those 
circumstances is to act as a reasonably prudent man would 
act under similar circumstances. 

The real issue in this case on the question of liability is 
whether the defendant’s driver had, under the rule I have 
summarized, the last clear chance to avoid the accident and 
failed to do so. 

As I understand the evidence, the plaintiff claims that he 
started walking across K Street; that he passed in front 
of a bus that was standing at a bus stop and was headed 
east; that he then continued diagonally across K Street in 
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the direction of the news truck which was parked on K 
Street some distance west of the west curb of 14th Street ; 
that there was no other traffic on the street, and he therefore 
claims that the taxicab driver had a clear view of him and 
should have seen him in time to have avoided the accident. 

On the other hand, as I understand it, the defendant 
claims that there was other eastbound moving traffic on K 
Street which in part obstructed the taxi driver’s view; that 
the plaintiff did not cross in front of the bus, but that he 
appeared suddenly in front of the cab, and that he came 
from between cars moving in traffic. The taxi driver 
claims that the moment he saw the plaintiff he imme- 
441 diately jammed on his brakes, but was unable to 
bring his car to a stop quickly enough to avoid hitting 
the plaintiff. 

Now, it is for you to determine what the fact was from 
all the evidence in this case, and if your recollection of the 
evidence is different from the manner in which I have sum¬ 
marized it briefly, then your recollection must prevail, be¬ 
cause, as I said to you at the opening of my remarks, you 
are the sole judges of the facts, and you must make your 
own decision on the facts. That is your function and your 
responsibility. 

Now, if you find, in accordance with the rules that I have 
summarized, that the taxi driver, by the use of reasonable 
care, could have avoided this accident—I am not going to 
summarize the rules again, but I imply in my statement now 
that it must be under all of the rules I have summarized— 
if under those rules the taxi driver could have avoided the 
accident, then the plaintiff is entitled to recover. 

On the other hand, if you find that the taxi driver was 
confronted with a sudden emergency when it was too late 
for him to avoid the accident, and that he did all that a 
reasonable man could do under the circumstances to avoid 
it and did not succeed, then your verdict must be for the 
defendant, because then the plaintiff is not entitled to 
recover. That is the issue for you to determine. 
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442 If you find that the plaintiff is not entitled to re¬ 
cover under the evidence and under the law as I 

have summarized it to be, then your verdict will be for the 
defendant, and that ends your function in this case. 

On the other hand, if you find that the plaintiff is entitled 
to recover, then you must go one step further and determine 
the amount of damages that should be awarded to the plain¬ 
tiff. This a matter within your sound judgment and dis¬ 
cretion. The damages, in such a case as this, if you find 
for the plaintiff, must be in such amount as will in your 
judgment fairly, fully and reasonably compensate him for 
the injuries that he has sustained, no less but no more than 
that amount. 

Now, in arriving at the amount of damages, you will take 
three matters into consideration: 

First, the out-of-pocket expenses incurred by the plain¬ 
tiff as a result of the injury. Those expenses are his hos¬ 
pital bill, which amounts to $2850. 

Second, you will take into account the pain and suffering 
that he has sustained as a result of the accident, the hos¬ 
pitalization, the medical treatment, the operations, and 
so on. 

Third, you will take into account the permanent injury 
that he has sustained, and in that connection you must con¬ 
sider and include what he has suffered in the past as well 
as what he may suffer in the future, as well as the 

443 diminution of his earning capacity. 

I do not mean by that you should itemize your ver¬ 
dict. If you find for the plaintiff the amount of damages' 
should be stated in a lump sum, but in arriving at that lump 
sum you will take into consideration the items that I have 
summarized. 

In conclusion, your verdict should be either for the plain¬ 
tiff for a specific sum of money, or for the defendant; and, 
as of course you are well aware, your verdict should be 
reached by unanimous vote. 
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Let me remind you, in conclusion, ladies and gentlemen 
of the jury, that you must approach the issues of this case 
in the same manner that you would approach any important 
matter that you have occasion to decide in the course of 
your everyday life. Consider these matters carefully in the 
jury room in the light of the instructions that I have given 
you, and in doing so use the same practical approach, the 
same ordinary common sense, and the same intelligence, 
that you would employ in determining any important mat¬ 
ters that you have occasion to decide in the course of your 
own affairs. 

Are there any objections to the charge? 

Mr. Adams: None, Your Honor. 

The Court: Any objections to the charge? 

Mr. Offutt: I understood you wanted us to come to the 
bench. 

444 The Court: If there are any objections you may 
come to the bench. 

Mr. Offutt: I will state them out here if you want me to. 

The Court: No, you may come to the bench. 

(At the bench:) 

Mr. Offutt: First, I object to its being stated that I am 
coming to the bench to object. I understood Your Honor 
would bring us to the bench to state our objection. 

The Court: That is what I have done. 

Mr. Offutt: I object to the jury hearing that. 

I object to the charge generally because I feel it favored 
the defendant, unintentionally, of course, by Your Honor’s 
inflection of voice or gestures. At no time did Your Honor 
tell- 

The Court: Do not make any argument. Just state your 
objection. 

Mr. Offutt: You said the verdict must be for the defend¬ 
ant when you referred to contributory negligence, then 
there was a long pause, and then you said “unless,” and 
you did not have the same inflection to the voice when you 
told about last clear chance. And in discussing last clear 
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chance you never mentioned the horn at any time, and you 
never at any time gave full effect to the Garcia case that 
Your Honor had previously mentioned Your Honor would 
follow. 

445 The Court: Have you finished this particular ob¬ 
jection to the charge, or are you going to another 
objection? Will you answer my question, please? The Court 

wishes to state on the record- 

Mr. Offutt: Your Honor, the jury can hear what you are 
saying. 

The Court: The Court wishes to state on the record that 
the statement of counsel that the Court, by inflection or 
gestures, favored the defendant, is untrue and false. 
Proceed. 

Mr. Offutt: I wasn’t saying it as a personal affront. You 
had your glasses off, and raised them like that (indicating). 
Do you deny that? 

The Court: Proceed. Do not ask the Court if the Court 
denies something, because if you do you may find your¬ 
self in a little room in the basement. 

Mr. Offutt: I offer to prove that you did. 

The Court: You have made your statement. 

Mr. Offutt: You at no time defined emergency. You 
said- 

The Court: Do not repeat what I said. 

Mr. Offutt: You did not define what an emergency was. 
The Court: Just a moment. Your objection to my failure 
to define emergency is noted. Just state your objections 
briefly. 

• ••••••••• 

447 Mr. Offutt: At no time did you mention the horn. 

You covered other things, but at no time did you 
mention the horn. You said the plaintiff was guilty of con¬ 
tributory negligence, but you never said that defendant was 
negligent. 


4 * 
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The Court: I think on that aspect of the case the charge 
was perhaps even more favorable to the plaintiff than the 
plaintiff was entitled to. 

Mr. Offutt: I may be wrong, Your Honor. 

The Court: There are some later cases on the last clear 
chance which limited the doctrine of last clear chance to 
where there was original negligence on the part of the de¬ 
fendant. I did not charge that in this case. If you repeat 
that request, I will grant it. That will make my charge less 
favorable to the plaintiff than it was. 

Mr. Offutt: I respectfully submit the way you said it, 
the only one who may be negligent as a matter of law was 
plaintiff. 

The Court: Do you want me to tell the jury that the last 
clear chance doctrine does not apply unless they find that 
the defendant was negligent first? 

448 Mr. Offutt: No. You found as a matter of law that 
the defendant was negligent. 

The Court: I think you are confused. You said defendant. 

Mr. Offutt: I am told I said defendant. I meant plaintiff. 

The Court: I am perfectly willing to make an addition 
to my charge and say that the doctrine of last clear chance 
applies only if they find the defendant was negligent first, 
but I feel that if I do it would not be favorable to you. 

Mr. Offutt: How could you find plaintiff contributorily 
negligent as a matter of law without also finding defendant 
guilty of negligence? 

The Court: The plaintiff was guilty of negligence. You 
do not have to call it contributory negligence. 

Mr. Offutt: This is a lay jury. I am sure Your Honor 
didn’t do it purposely. I assure Your Honor I don’t mean 
anything improper when I say gestures. I mean it empha¬ 
sized it. 

The Court: I understand your meaning perfectly, but I 
think I should protect the record also. 

Mr. Offutt: What I mean by that is, you have said that 
the plaintiff was guilty of contributory negligence as a 
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matter of law, and I think you should say the defendant was 
guilty of negligence as a matter of law. 

The Court: I decline to so charge. 

449 Mr. Offutt: The last clear chance is applicable 
only as to plaintiff. I ask you to charge that. 

The Court: I decline to so charge. 

Mr. Offutt: I think I have covered it all, Your Honor. 
May I look at my notes ? 

The Court: Take whatever time you need. 

Mr. Offutt: I ask Your Honor to instruct the jury if they 
need the notes or desire them they may ask for them. 

The Court: Most of these jurors have sat in other cases. 

Mr. Offutt: I heard one say he never served on a jury 
before. 

The Court: Did you want to say anything! 

Mr. Adams: I understood I would not be required to 
object to the charge on the doctrine of last clear chance, 
that my statement that I did not think the doctrine applied 
would stand. 

The Court: Oh, yes. If the doctrine did not apply your 
motion for a directed verdict was good. 

Mr. Offutt: I object to the instruction that plaintiff was 
guilty of contributory negligence as a matter of law. I ask 
Your Honor to instruct the jury, as the Court of Appeal^ 
held in the Garcia case, that “A plaintiff who appears to be 
oblivious to danger, although he would be quite able to 
avoid it if he knew of its existence, is within this qualified 
exception to the rule that contributory negligence 

450 bars recovery for injuries negligently inflicted, ” and 
also that “The jury might reasonably conclude that if 

the operator had used due care he would have observed 
the same things, drawn the same inference, and sounded 
his gong in time to avoid the accident.” There was no testi¬ 
mony that the horn was sounded. 

The Court: I decline to so charge because I think I 
covered the doctrine of last clear chance sufficiently. 

• ••••••••• 
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QUESTIONS PRESENTED 

The questions presented are as stated by appellant, but 
attention is drawn to the fact that the second question 
presented was not raised by appellant at any stage of the 
trial. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,521 


Yellow Cab Company of D. C., Inc., Appellant, 

v. 

Michael Andrich, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, 


COUNTER-STATEMENT OF THE CASE. 

Counter-statement of the case is necessary because essen¬ 
tial and material facts are omitted from appellant’s state¬ 
ment. 

First attention is called to a so-called “diagram of acci¬ 
dent” on page 5 of appellant’s brief which is not a repro¬ 
duction of any exhibit in evidence. Among other things, it 
contains a misleading line purporting to show the path of 
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appellee across K Street to the point where he was struck. 
At the trial appellee and appellants put in evidence a number 
of photographs of the scene and a map drawn to scale 
which was marked by the witnesses. The testimony and 
exhibits, rather than the “diagram of accident,” will be 
relied upon to show the correct situation. 

As the points of error relate to submission of the case 
to the jury on the doctrine of last clear chance only, it is 
necessary to state the critical evidence on both sides in 
considerable detail. 

Andrich, the appellee, a man of short, thick and ponder¬ 
ous build, testified: At the time of the collision with the 
Yellow Cab on June 20, 1947, at about 2:30 p. m., he was 
53 years of age (J. A. 9); he had sold newspapers and 
magazines from the sidewalk located at the southwest cor¬ 
ner of 14th and K Streets, N. W. (corner of drug store lo¬ 
cated in the Ambassador Hotel) for 4% years prior to that 
day; that about 2:30 p. m. a newspaper supply truck came 
down 14th Street, headed south, and made a right turn into 
K street, stopping in front of the Tower building (located 
at the northwest corner) between the north island and the 
north curb and at a point about the middle of the distance 
between the entrance to the Tower building and the entrance 
to a drug store situated near the corner at 14th street (J. 
A. 10,11, 20). As the newspaper supply truck was turning 
the corner “I hollered to the driver and said, ‘Do you have 
any papers?’ He said‘Yes.’ He said ‘Come over and get 
them’ ” (J. A. 10, 11). With the green traffic signal in 
favor of north and south traffic, Andrich proceeded across 
K Street from south to north to the point where he was 
struck by the car about 7 or 8 feet from the curb of the north 
island (J. A. 14). The cross-walk on the west side of K 
street is 20 feet wide. Andrich walked rapidly in the cross¬ 
walk past the south island and a bus which was stopped at 
the bus stop sign headed east, but when he got to the far 
side of the bus he changed course and walked diagonally in 
a northwesterly direction directly toward the newspaper 
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supply truck (J. A. 12). At the time he walked in front of 
the stopped bus the traffic signal was still green in his favor, 
but he did not look at the traffic signal again after he 
reached the far side of the bus (J. A. 12,13, 21, 22, 23). “I 
went across diagonally before the bus; I crossed diagon¬ 
ally” (J. A. 12,13, 21, 22, 23). Andrich was plainly in view 
of the defendant from that time on until he was injured, 
provided, of course, the defendant cab driver was looking 
ahead. ‘ ‘ I didn’t run—I was going at a pretty good tempo. ’ ’ 
Q. You were walking rapidly; is that right? A. Accord¬ 
ing to what you call it, rapidly or good tempo (J. A. 22). 
When Andrich passed the stopped bus there were no cars 
“near me in the center lane, either center lane or both 
lanes” (J. A. 22, 23). He saw no cars ahead east and the 
only vehicle headed east was the stopped bus (J. A. 23). 
He did not look at the traffic signal after he left the far side 
of the bus. “No; I couldn’t.” “At that time I did not face 
the light, you know” (J. A. 24). Andrich never saw the 
taxicab which struck him (J. A. 14, 24). He heard no horn 
or warning signal before he was struck (J. A. 14, 25, 26); 
nor any brakes go on (J. A. 26). The newspaper supply 
truck was stopped about 75 feet west of the west cross-walk 
(J. A. 20). 

Adams, witness for appellee, testified by deposition at 
which appellant cross-examined and whose testimony is not 
fairly subject to the comments made upon it in appellant’s 
brief, testified: That he was standing within a few feet of 
the southwest comer of 14th and K streets; that he knew 
Andrich before the incident; that “when Mike (Andrich) 
was called, when the party hollered ‘papers’, he started to 
walk across K street to the north side, and there was a bus, 
a Capital Transit bus, parked there at the bus stop, headed 
east” (J. A. 36); that Andrich “had reached the center 
of intersection and probably had passed the center (J. A. 
37) when the witness saw the Yellow cab coming across 
14th street “starting across the car tracks” from east to 
west (J. A. 37), at a speed of 25 miles per hour (J. A. 39), 
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the witness having driven cars himself since 1915 (J. A. 
38). Witness watched Andrich cross K street to about the 
middle of the street at which time witness lost sight of him 
because witness had turned south on 14th street to keep an 
engagement (J. A. 37). The bus was stopped at the white 
line of the cross-walk (J. A. 42). Andrich crossed in the 
cross-walk with the green traffic signal in his favor during 
the time witness had him in sight (J. A. 37, 42, 43, 46) and 
that Andrich was near the center of K street when witness 
last observed the green light in favor of Andrich (J. A. 43). 
Witness further testified that the traffic light was green for 
north and south traffic at the time he saw the Yellow cab 
crossing 14th street from east to west (J. A. 46). Q. (on 
cross-examination) “In other words, the Yellow cab was 
going across the street against a red light when you saw 
it? A. I would say yes, because I did not see the caution 
light at all.’’ (J. A. 46). Further, that Andrich was walk¬ 
ing in “short steps and would appear to be walking rapidly, 
but he was not walking slowly’’ (J. A. 44). 

Hampton, witness for appellee, from the traffic bureau, 
testified to the timing of the traffic lights at the intersection 
as follows: 40 seconds in each direction, with a 5 second 
overlap for the amber light. The 5 seconds are included 
in the 40. A complete change from red to green would 
comprise 80 seconds. It is 35 seconds green, then 5 seconds 
green-amber, making a total of 40 seconds (J. A. 49-50). 

Duvall, a Metropolitan policeman attached to the Acci¬ 
dent Investigation Unit who arrived at the scene shortly 
after the collision, testified for appellee: That the Yellow 
cab driver (Coalson) told him his speed was “from 20 to 
23 miles an hour” prior to the collision (J. A. 51); that “as 
pointed out by the cab driver, it occurred 73 feet west of 
the west curb of 14th street, and 16 feet south of the north 
curb of K street. That is the main lane of K street, not 
the service roadway. We measured from the curb of the 
island” (J. A. 52). The witness measured “21 feet of 
skids (marks) by the rear wheels, 23 feet by the front 
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brakes. The overall skids were 30 feet in length. I have 
no notes as to where they started or where they stopped” 
(J. A. 52). The skid marks were more or less straight (J. 
A. 55). The right skid was about 10 feet from the north 
island (J. A. 55). Witness found a small dent over the left 
headlight, and like a hand mark in the dust on top of the 
left front fender (J. A. 53). The weather was clear, the 
road dry (J. A. 53) and the immediate area of the collision 
was level with “fine asphalt” (J. A. 59). From the length 
of the skid marks witness computed the speed of the cab at 
25 miles per hour (J. A. 61). Andrich fell in the street 18 
feet from the point of impact (J. A. 62). “With respect 
to where the car was according to the skid marks and the 
point of impact as indicated to you by the cab driver when 
you arrived at the scene, did the driver indicate where the 
man was after the impact? A. 18 feet west towards 15th 
street from the point of impact and 20 feet south of the 
north curb is where he indicated the man was.” (J. A. 56). 

Stein, witness for appellee, testified to measurements as 
follows: It is 38 feet from the west curb of 14th street 
to the bus stop sign on the south island; 48 feet from said 
west curb to the entrance to the drug store in the Tower 
building at the northwest corner; and 73 feet, 6 inches from 
the west curb to the entrance to the Tower building on K 
street (J. A. 66, 67). 

Taylor, witness for appellee, who had been a doorman at 
the Ambassador Hotel for many years and who knew An¬ 
drich, testified: That he was in the service roadway on the 
south side of K street opposite the point of collision. “I 
seen Mike (Andrich) when somebody hollered ‘papers’ or 
something, and Mike walked across. The bus was standing 
on the side. I was waiting to take baggage out of the car. 
He walked across the street. That is the last I seen hiTn 
The gentleman came out and I started to take his baggage 
out and heard a noise and looked and saw Mike fall off the 
left front fender of the Yellow cab. That was right directly 
across from where I was standing” (J. A. 145). That 
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Andrich was in the street 8 or 9 feet west of the west cross¬ 
walk (J. A. 146), which was about 30 or 40 feet west of the 
west curb of 14t> street (J. A. 147) and that he w’as in the 
middle traffic lane at the point of impact (J. A. 147). The 
point of impact W’as otherwise described as between 1405 
and 1407 K street (J. A. 146). The witness further testified 
that the bus was stopped at the bus stop (J. A. 147); that 
Andrich walked in front of the bus (J. A. 147); that tw T o or 
three other people crossed wfith Andrich (J. A. 147); and 
that he never saw’ Andrich running (J. A. 147). 

Coalson, the cab driver, whose testimony is quoted from 
in critical respects because his own testimony made sub¬ 
mission on last clear chance proper, aside from the other 
evidence, testified: 

Q. Will you tell what happened when the light went 
green, permitting you to cross 14th street? A. I pro¬ 
ceeded in the usual manner, which is from low gear, on 
across 14th street. I don’t know exactly when I switch¬ 
ed into second. After I had completely crossed the 
cross-walk on the opposite side from wluch I started 
I would judge to be in the neighborhood of 30 to 40 feet 
ahead of me, I saw r the pedestrian coming from in back 
of moving traffic. Just as soon as I saw him I hit my 
brakes (J. A. 72). 

Coalson further testified there were several cars going 
east on K street at the time of the incident (J. A. 72); that 
he could not remember whether he could see the entire cross 
walk on the west side from the Ambassador to the Tower 
building (J. A. 74-75); that he never saw Andrich in the 
cross-walk (J. A. 75); that he first saw Andrich when he 
was approximately 2 feet south of the center of K street 
(J. A. 78). 

Q. Mr. Coalson, when you saw’ this man '(Andrich) 
you saw that he didn’t see you isn’t that correct? A. 
That is correct. 

Q. That was because the man was running • * * with 
the back of his right shoulder towards your car? A. 
yes. 
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Q. When you saw the man going in this manner, and 
you observed he didn’t see you, you didn’t sound your 
horn at any time, did you? A. I didn’t have time to 
sound it. 

Q. You didn’t sound it? A. No. (J. A. 86) 

Q. Did he ever appear to see you? A. Yes, just be¬ 
fore we made contact, just before the car hit him. 

Q. When that happened it was a very short space of 
time, wasn’t it? A. Very short space. 

Q. I am referring to the time he appeared to see you. 
A. Yes, he turned just before the impact. 

Q. Didn’t you use the expression “He appeared to 
see me just a split second before the contact” in your 
statement? A. That is what I just said. (J. A. 86). 

Q. And how far had your car gone from the time you 
hit the brakes until you struck the man? A. That would 
have to be an estimate. 

Q. Give us your estimate. A. From the instant that 
I saw the man? 

Q. That is right. A. Around 40 feet. 

Q. And how fast were you going when you first saw 
the man? A. Around 20 miles an hounr. 

Q. Weren’t you going from 20 to 23 miles an hour. 
A. That would be around 20, yes. (J. A. 88). 

Q. Did you ever turn your car left or right at any 
time before the collision took place? A. Not that I 
remember. (J. A. 107). 

A written statement made by Coalson on the day of the 
collision is in evidence (J. A. 110-112). Part of it reads: 

“He did not appear to see me at all and continued in 
the same direction and at the same rate of speed at 
which he had been running. * * * He appeared to see 
me just a split second before we came together.” 

Reference is made to the testimony of Coalson at J. A. 
91,92,96,101 and 104 to show that he was exceedingly vague 
about what he saw and did in important respects. 

Pickell, a passenger in the Yellow cab, testified that the 
cab stopped for a red light on the east side of K street (J. 
A. 116); that he did not know color of traffic light when 
cab proceeded across 14th street west on K (J. A. 116); 
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that the cab did not vary its direction before the collision (J. 
A. 117); that Andrich was struck one or two car lengths 
from from the west cross-walk (J. A. 118) or approximately 
between the two entrances to the Tower building (J. A. 119). 

Musgrove, driver of a Premier cab, which crossed 14th 
street behind the Yellow cab, about a car length behind, 
testified: That the light was green for the Yellow cab when 
it proceeded across 14th street west on K (J. A. 126); that 
”1 seen a man coming running between cars across the 
street, then I applied my brakes, and at the same time I 
heard the Yellow cab applying his brakes” (J. A. 127); 
that traffic was in the traffic lane closest to the center of the 
street (J. A. 12S); that Andrich was coming at an angle 
across the street (J. A. 133). 

Q. Hovr far west of 14th street were you, in feet, ap- 
approximately when you first noticed the man who was 
later struck? A. That definitely I couldn’t say. Pos¬ 
sibly 50, 60, 70 feet. 

Q. Weren’t vou about a 100 feet. A. That is a possi¬ 
bility. (J. A. 137). 

SUMMARY OF THE ARGUMENT 

1. If the jury believed the testimony of either appellee or 
appellant or both, the evidence clearly showed that all the 
elements for the application of the doctrine of last clear 
chance were present in this case. 

K street at 14th contains four traffic lanes between the 
north and south islands. It is one of the widest, most 
heavily traveled and dangerous intersections in the city. 
The testimony of Andrich was positive that as he walked 
across K street from south to north in a northwesterly di¬ 
rection after he passed in front of the stopped bus (but 
always in proximity to the cross-walk) that he was oblivi¬ 
ous to his position of peril in the center of the street and 
was oblivious to the approach of the taxicab (J. A. 14, 24). 
Andrich testified that the cab sounded no horn or other 
warning signal and he heard no sound of brakes going on 
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(J. A. 14, 25-26). Uncontradicted testimony of police at¬ 
tached to the Accident Investigation Unit showed skid 
marks of the cab for 30 feet on a dry surface and an esti¬ 
mate of speed at the time of 25 miles per hour (J. A. 52-55, 
61). As the maximum speed permitted downtown was only 
25 miles per hour even between intersections, the jury could 
plainly infer that the driver was operating “at a greater 
speed than is reasonable and prudent having due regard 
to the traffic, surface, and width of the highway, and the 
hazard at intersections, and any other conditions then ex¬ 
isting.’’ (Traffic Regulation in evidence J. A. 65). The 
testimony was all one way that Andrich started across the 
street within the crosswalk with the green traffic signal in 
his favor and that the light was still green when he was well 
out into the main traffic lane of K street at the point where 
he passed in front of the stopped bus (J. A. 12,13,14, 21-23, 
37, 42, 43, 46). As Andrich was out in front of all traffic 
stopped on the east bound side and Coalson, the driver 
admittedly had no traffic in front of him on the west bound 
side, the jury could well find on the evidence on both sides 
that Andrich was in plain view in the intersection from the 
moment he left the south curb to the point where he was 
struck; and that the cab driver, while admitting that he saw 
Andrich in the middle of the street when he was 30 or 40 
feet away, could have seen him if he had been attentive and 
operating at a prudent speed when more than 100 feet from 
Andrich (J. A. 137). The testimony of Adams shows that 
the cab either passed or “jumped” the red light against it 
on the east side of K street and was traveling 25 miles an 
hour while crossing the street car tracks on 14th street (J. 
A. 37, 39, 42, 43, 46). That speed was clearly unreasonable 
at this dangerous intersection. Moreover, from the evidence 
of skid marks for 30 feet the jury could have fairly inferred 
that the cab driver was driving at a far greater speed than 
25 miles an hour on the physical evidence, which is often 
more convincing than estimates of speed and to which the 
jury could apply its own common experience. 
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Coalson, the cab driver, admitted he saw Andrich when 
30 or 40 feet away from the point of collision (J. A. 72); 
that there was no traffic in front of him on his side of the 
street; that he followed a straight course across K street 
(J. A. 107); that Andrich was struck out in the middle 
traffic lane and well away from the curb of the north island 
but Coalson made no effort to swerve his cab to avoid And¬ 
rich (J. A. 107); he admitted he sounded no horn or other 
warning signal (J. A. 86). Andrich was struck with such 
force, even after the cab had skidded some 30 feet, that 
Andrich was thrown or carried by the cab some 18 feet from 
the point of impact (J. A. 104, 62). The cab driver behind 
Coalson saw Andrich in the street when he was some 40, 
50, 60 and possibly 100 feet away and the physical situation 
-was such, with Andrich in front of all traffic, that the jury 
could have inferred that Coalson should have seen the same 
thing (J. A. 137). 

Andrich received terrible and permanent injuries as the 
result of having been struck and thrown some 18 feet by the 
cab. He was hospitalized for a long time; his medical ex¬ 
penses alone were some $2,800 and he was unable to work 
for more than a year. The principal permanent injuries 
were a crippled right leg, the result of compound comminut¬ 
ed fractures which never healed and probably will not heal 
as the development of osteomyelitis (tuberculosis) of the 
bones will render amputation probable. Appellant has 
brought none of the medical testimony to this Court and 
there is no error assigned as to any excessive judgment 
which in this type of case is regarded as a non-reveiwable 
question on appeal. The glimpse of the injuries is men¬ 
tioned because appellant in several places in their brief refer 
to the size of the verdict without suggesting that the ver¬ 
dict, as scaled down by the trial Judge, bore no reasonable 
relation to the damages shown by uncontradicted evidence. 

At the conclusion of all the evidence the trial judge held 
that Andrich was guilty of contributory negligence as a 
matter of law because he walked diagonally to the north- 
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westerly direction out of the cross-walk at the point where 
he passed in front of the stopped bus at the bus stop; and 
submitted the case to the jury solely on the humanitarian 
or last clear chance doctrine. 

Coalson discovered the peril of Andrich when he was a 
considerable distance away from the man (J. A. 72, 88) and 
admittedly he knew that Andrich was oblivious to his posi¬ 
tion of peril and that he was also unable to extricate him¬ 
self from it in the absence of a warning signal (J. A. 
86). In passing it may be noted that pedestrians at street 
intersections are liable to extinction if a vehicle cannot be 
stopped when such pedestrian is seen in a position of peril 
more than 30 to 40 feet away and should have been seen 
in the exercise of ordinary care when more than 100 feet 
away. This injury was caused by excessive speed and fail¬ 
ure of the driver to keep a proper lookout and to swerve 
to the right or give a warning signal. The driver had the 
“last opportunity” or last clear chance to avoid the injury 
and, on all the evidence, on both sides, the jury could have 
properly found that he failed to do so. Several decisions 
of this Court on last clear chance, indistinguishable on the 
facts from the instant case, make it entirely clear that such 
issue was properly a jury question on the evidence here. 
Tyler v. Starke, 76 U. S. App. D. C. 42, 128 F. 2d 611; 
Standard Oil Co. v. McDaniel, 52 App. D. C. 19, 280 F. 993; 
Terminal Taxicab Go. v. Blum, 54 App. D. C. 357, 360, 298 
F. 679; Goodyear Service, Inc. v. Pretzf elder, 65 App. D. C. 
389, 393, 84 F. 2d 242. Cf. Capital Transit Co. v. Garcia, 
90 U. S. App. D. C. 168,194 F. 2d. 162. 

2. The second point dealing with failure of the trial judge 
to charge that the jury could apply last clear chance only 
if they found the defendant guilty of “original” negligence 
in placing the plaintiff in a position of peril was never raised 
by appellant at any stage of the trial. If the point be re¬ 
garded as open here it is obviously without merit. Last 
clear chance, as its name connotes, relates to “last,” or 
“later”, or “subsequent” negligence. Last clear chance 
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doctrine is but one phase or way (or rule of law) for deter¬ 
mining the proximate cause of the injury. As the trial 
court held appellee guilty of contributory negligence as 
matter of law, there was no occasion for the jury to deter¬ 
mine “original”, “primary,” or “antecedent” negligence 
because those aspects passed out of the case when the court 
ruled contributory negligence as matter of law. Last clear 
chance deals with the duty of defendant at that point in the 
occurrence when the defendant saw or should have seen 
plaintiff in a position of peril to which he was oblivious or 
from which he could not extricate himself which was the 
sole issue left in the case when the court ruled contributory 
negligence as matter of law. 

Moreover, appellant cannot urge the second point in good 
conscience, for, in exceptions to the charge, counsel for ap¬ 
pellee was complaining about the harshness of ruling con¬ 
tributory negligence as a matter of law in this case, par¬ 
ticularly as applied to a person who earns his livelihood 
at a street intersection, and was insisting that original 
negligence, contributory negligence, and last clear chance 
all be left to the determination of the jury. The trial judge 
said that if counsel for appellee “repeated” that objection 
again, he would charge on original negligence but felt it 
would make the charge less favorable to appellee (J. A. 
174). While all this discussion was transpiring at the bench, 
counsel for appellant, stood silent about any notion, urged 
on appeal for the first time, that the charge should include 
“original” negligence. After the charge was delivered, 
counsel for appellant was asked by the court: “Are there 
any objections to the charge?” Counsel for appellants re¬ 
plied: “None, Your Honor.” (J. A. 172). Finally, appel¬ 
lant was not hurt. Although the court ruled contributory 
negligence as a matter of law, the court in the charge dis¬ 
cussed primary negligence and contributory negligence and 
then ruled that appellee was held to be contributorily negli¬ 
gent by the law—all by way of setting the stage for con¬ 
sideration of last clear chance, the lone issue left in the case 
(J. A. 166-168). 
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ARGUMENT 

L Last Clear Chance Was Properly a Jury Question 

Reference is made to the statement of the case for the 
highlights in the critical and controlling evidence on both 
sides without repetition here. The evidence of appellee and 
also that of appellant made a proper jury question for de¬ 
termination of last clear chance. This Court has discussed 
the doctrine of last clear chance in a number of cases. A 
large number of them are listed in the opinions in Stewart 
v. Capital Transit Co., 70 App. D. C. 346,108 F. 2d 1, cert, 
den. 309 U. S. 657, 84 L. Ed. 1006, 60 S. Ct. 515, and there 
can be no doubt in this jurisdiction as to the elements in¬ 
volved in the doctrine. 

On appeal the evidence and the full effect of every legiti¬ 
mate inference therefrom must be construed most favor¬ 
ably in favor of the appellee. Simmonds v. Capital Transit 
Co., 79 U. S. App. D. C. 371, 372, 147 F. 2d 570. 

In Tyler v. StarJce, 76 U. S. App. D. C. 42,128 F. 2d 611, a 
case clearly indistinguishable from the facts here, this Court 
in reversing for failure to submit the case to the jury on 
last clear chance, said: 

“If the evidence had gone no further, we are disposed 
to think we should agree in the conclusion reached 
by the trial court that appellant was not entitled to 
recover, for, under the circumstances, she was guilty of 
negligence in crossing in the middle of the block and 
in failing to continue to look as she crossed. But before 
closing her case appellant called appellee as her wit¬ 
ness. His testimony was, in effect, that when he first 
saw appellant she was about 40 feet away; that he was 
traveling 18 or 20 miles an hour; and that he put his 
brakes on as soon as he saw her and swerved to the left. 
This put in issue the question, whether the circumstan¬ 
ces were such as to make applicable the last clear chance 
doctrine; or stated otherwise, whether fair minded 
men might reasonably draw from the admitted facts 
the conclusion that appellee, just prior to the collision, 
was aware of, or in the exercise of reasonable care 
should have been aware of, appellant’s danger and of 
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her obliviousness to it in time to avoid injuring her. 
Stewart v. Capital Transit Co., 70 App. D. C. 346, 348, 
108 F. 2d 1; Toledo, St. L. & W. Ry. Co. v. Allen, 276 
U. S. 165,48 S. Ct. 215, 72 L. Ed. 513. As we have seen, 
appellee admittedly realized the danger when he was 40 
feet away. If his car was then being driven only 18 
or 20 miles an hour, the question arises whether, in the 
exercise of reasonable care, he could then (a) have so 
controlled it as to avoid the accident, or (b) seeing ap¬ 
pellant’s peril and her obliviousness to it, could have 
warned her of the danger in time to enable her to place 
herself in a position of safety. And there is still 
another question, namely, whether, the exercise of 
reasonable care, he should have seen the woman’s dan¬ 
ger and her obliviousness to it sooner and slowed down 
or blown his horn. There was enough in the evidence, 
we think, to require the submission of these questions 
to the jury under proper instructions.” 

In Standard Oil Co. v. McDaniel, 52 App. D. C. 19, 280 F. 

993, closely analagous to the facts here, the Court said: 

“On the morning of the accident employes of the de¬ 
fendant drove two large trucks, loaded with gasoline, 
each weighing about seven tons, west on Pennsylvania 
Avenue, N. W., to Eighth street, then turned into 
Louisiana avenue, where it intersects that street, and 
proceeded southwest. There is evidence that the trucks 
were racing. The one in the lead was driven by a man 
named Hargett. Pedestrians were compelled to run in 
order to avoid being struck by it. As it proceeded, 
McDaniel, who was some distance in front of it, left 
the south curb of the avenue, where he had been talking 
with another person and went diagonally in a north¬ 
westerly direction across the avenue. As he did he 
seemed to continue conversation with the person whom 
he had left behind, all the time keeping his head turned 
to the left and away from the advancing truck. He had 
reached about the center of the avenue when the truck 
struck him. There was nothing to obstruct Hargett’s 
view of McDaniel for a considerable time before the 
accident occurred. He admitted that he saw him cross¬ 
ing the avenue sometime before he struck him, that his 
head was turned away from him, and that he showed no 
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appreciation of the approaching danger although he 
(Hargett) blew the whistle and sounded the Klaxon on 
the truck. But he did not apply the brakes until he 
came within two feet of McDaniel. There was plenty 
of room for Hargett to turn to the right and thus avoid 
the collision, but he did not do so. Instead he continued 
straight ahead. It must have been perfectly apparent 
to bim that, if McDaniel did not awaken to his peril, 
he would be struck, unless the truck was stopped or 
swerved to the right, and it was his power to do either. 

(1) The complaint of the appellant relates to the 
granting of a prayer requested by the plaintiff and to 
the refusal of three prayers made by appellant. . The 
prayer given at the instance of the plaintiff said in 
effect that, if McDaniel was guilty of negligence in ex¬ 
posing himself to risk of injury, nevertheless, if Har¬ 
gett saw, or by the exercise of reasonable care could 
have seen, him in time to avoid injury, and negligently 
failed to do so, the jury should find for the plaintiff. 
The objection to this is based upon the assumption that 
there was not sufficient evidence to warrant the jury in 
finding that Hargett was guilty of negligence after he 
had discovered, or could have discovered, McDaniel’s 
peril. We cannot accede to this. From the facts we 
have recited it must be patent that there was quite 
enough evidence to warrant the jury in finding that if 
Hargett had used reasonable care he could have avoided 
the collision. We recently held in Bremmerman v. 
Georgetown & T. Ry. Co., 50 App. D. C. 378, 380, 273 
Fed. 342, on facts quite similar to those now before us, 
that there was sufficient to sustain a finding of negli¬ 
gence on the part of the defendant. In that case the 
motorman on a street car saw the person approaching 
the track diagonally, so that his back was partly turned 
to the advancing car. He showed no sense of conscious¬ 
ness that danger was near. The motorman did nothing 
to stop the car until it was too late. The court said: 

‘It should have been apparent to a reasonably pru¬ 
dent person, situated as was the motorman on the 
rapidly approaching car, that the decedent was not 
aware of the approach of the car, and therefore did 
not appreciate his peril. * * * But he failed to do 
anything, either to warn the decedent or arrest the 
speed of the car, until the accident was unavoidable.” 
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The same must be said of the driver in the instant 
case. A like doctrine was announced in Capital Trac¬ 
tion Co. v. Apple, 34 App. D.C. 559; Washington Rail¬ 
way & Electric Co. v. Cullember, 39 App. D.C. 316; 
Washington-Virginia Railway Co. v. Himelright, 42 
App. D.C. 532; and it is the settled law in this juris¬ 
diction. 

(2) Appellant urges that the exercise of the slightest 
degree of care at any moment before McDaniel reached 
the line of danger would have saved him. Perhaps so, 
but that is immaterial. This case does not turn on his 
negligence, but on the negligence of Hargett after he, 
as a reasonably prudent man, had reason to believe that 
McDaniel was unconscious of the approaching danger. 
Where the driver of a truck observes, or should ob¬ 
serve, a person about to cross in front of him, and it 
is reasonably apparent that he does not appreciate that 
danger is near, the driver should employ all reasonable 
means in his power to avoid injurying him. He should 
proceed on the theory that the pedestrian may continue 
in his course heedless of his peril, and therefore should 
bring his vehicle under control so that he may stop if 
necessary before striking. He has no right under such 
circumstances to act on the assumption that the pedes¬ 
trian will halt in time to save himself, or, if does not, 
and is injured, that the fault will be his and not the 
driver’s. It is the law that— 

‘The contributory negligence of the party injured 
will not defeat the action, if it be shown that the de¬ 
fendant might, by the exercise of reasonable care 
and prudence, have avoided the consequences of the 
injured partv’s negligence.’ Grand Trunk Railway 
Co. v. Ives, 144 U.S. 408, 429, 12 Sup. Ct. 679, 687 
(36 L. Ed. 485), citing several cases.’ 

The same view is expressed in Chunn v. City & Sub¬ 
urban Railway, 207 U.S. 302, 309, 28 Sup. Ct 63, 52 L. 
Ed. 219, which went up from this District. 

(3) Appellant asked the court to instruct the jury 
that, if they believed that McDaniel and the driver were 
at fault, and that the injury was caused by the con¬ 
current negligence of both parties, there could be no 
recovery by the plaintiff. Under the facts of this case, 
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if the instruction had been given, it would have nulli¬ 
fied the one with respect to the doctrine of last clear 
chance. The rule of concurrent negligence was modi¬ 
fied a long time ago by Davies v. Mann, 10 Mees. & W. 
545, so as to admit the last-named doctrine. 1 Thomp. 
Neg. § 241, and cases cited in note. 

“The party who has the last opportunity of avoiding 
accident is not excused by the negligence of anyone 
else. His negligence, and not that of the one first 
in fault, is the sole proximate cause of the injury.” 
1 Shear. & R. Neg. (5th Ed.) § 99. 

See also Great Northern By. Co. v. Harman, 217 Fed. 
959, 133 C.C.A. 631, L.R.A. 1915C, 843; Salt Lake & 
U.R. Co. v. Trumbull, 246 Fed. 806, 159 C.C.A. 108. 

In Terminal Taxicab Co. v. Blum , 54 App. D.C. 357, 360, 
298 F. 679, where the facts closely parallel this case, the 
Court said: 

“Nor did the trial court err in delivering to the jury 
the instruction concerning the doctrine of last clear 
chance. The charge gave a correct statement of that 
rule of law, and the evidence admitted of an interpre¬ 
tation which might make it necessary for the jury to 
observe it as part of the law of the case. The defendant 
strongly contradicts this view, upon the claim that 
there was no evidence in the case to which the rule in 
question could be applied against the company. We 
think, however, that there was, for, if the jury found 
that the plaintiff had negligently placed himself in a 
position of danger, and thereby directly contributed 
to his own injury, it remained nevertheless within their 
province to say, upon all the facts and circumstances as 
disclosed by the evidence, whether the taxicab driver 
saw, or by the exercise of ordinary care in the premises 
could have seen, the plaintiff in the position of danger 
in which he stood, in time to stop the cab, or change 
its direction, so as to save him from injury (citing 
numerous cases).” 
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In Goodyear Service, Inc. v. Pretzfelder, 65 App. D.C. 
389, at 393,84 F. 2d 242, where the Court sustained a charge 
on last clear chance, it was said: 

“We think that this testimony is sufficient to sustain 
the verdict for plaintiff upon the ground that the truck 
was being driven at an excessive rate of speed without 
due care and that this was the real cause of the acci¬ 
dent. Had the driver been operating the truck with 
due care at a reasonable and lawful rate of speed he 
would have been able to avoid colliding with the plain¬ 
tiff, notwithstanding the fact that she had started 
across thes treet at a point some distance from the pre¬ 
scribed sreet crossing.” 

In Navarro v. Mayo, 81 TJ.S. App. D.C. 34, 35, 154 F. 2d, 
313, where the Court sustained the propriety of a last clear 
chance instruction in a collision of two taxicabs traveling 
at right angles, it was said: 

“It was possible, we think, for the jury to have con¬ 
cluded that if appellant’s driver had been observant 
and had been traveling at a proper speed under the 
circumstances, he would have seen appellee’s car dur¬ 
ing the appreciable time appellee was moving toward 
the center of the intersection, and would have a later 
opportunity than appellee either to stop or to swerve 
enough to avoid the collision.” 

In Capital Transit Co. v. Garcia, 90 TJ.S. App. D.C. 168, 
194 F. 2d 162, the Court sustained an instruction on last 
clear chance under the evidence and said: 

“Clearly there was never a time when the operator of 
the streetcar could and the appellee could not have 
avoided the accident by using due care. In other 
words appellant’s operator did not have a later chance 
than appellee to avoid the accident. But in the District 
of Columbia the so-called last clear chance doctrine is 
broader than its name. A plaintiff who appears to be 
oblivious to danger, although he would be quite able to 
avoid it if he knew its existence, is within this qualified 
exception to the rule that contributory negligence bars 
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recovery for injuries negligently inflicted, (citing 
cases). Passengers in the streetcar inferred from ap¬ 
pellee ’s appearance and conduct as he walked through 
the street toward the track that he was oblivious to 
the car’s aproach. The jury might reasonably conclude 
that if the operator had used due care he would have 
observed the same things, drawn the same inference, 
and sounded his gong in time to avoid the accident. 
There was ample testimony that no gong was sounded. ” 

In Landfair v. Capital Transit Co., 83 U.S. App. D.C. 
60, 61,165 F. 2d 255, the Court said: 

“Under the rule of last clear chance it is what the 
defendant did or failed to do after the plaintiff was 
imperiled that constitutes the breach of duty for which 
the defendant is liable.” 

In Schear v. Ludwig, 79 U.S. App. D.C. 95, 96, 143 F. 2d 
20, the Court said in reversing for failure to instruct on 
last clear chance: 

“If, as the jury might have found, the plaintiff’s ver¬ 
sion was true, she was not only walking continuously 
but was also * looking down’ continuously and did not 
look in the direction of the car from the time she en¬ 
tered the street until after the accident In that case 
her danger and her obliviousness to it might have been 
apparent to the driver of the car in the exercise of 
reasonable care on his part. The jury might have 
found that the driver had ample oportunity to see the 
plaintiff and, in the exercise of reasonable care, to 
avoid the accident Accordingly, we think, the re¬ 
quested instruction should have been given.” 

See also, the following well considered cases which in¬ 
volved the application of last clear chance in collisions with 
pedestrians at points away from intersections: Chas. Leu- 
rich Brewing Co. v. McGavm, 56 App. D.C. 389, 16 F. 2d 
334; Cobb v. Capital Transit Co., 79 U.S. App. D.C. 364, 
148 F. 2d 217; Pearman v. Crain, (C.C.A. Mo.), 166 F. 2d 
109,113; Sprinkle v. Davis, (C.C.A. Va.), Ill F. 2d 925,128 
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A.L.R. 1101; Linde Air Products Co. v. Cameron , (C.C.A. 
W. Va.), 82 F. 2d 22, 24. 

Therefore, without laboring the matter further, the jury 
could have concluded on either appellee’s version or ap¬ 
pellant’s version of the collision, that appellant’s driver 
had the last opportunity to avoid the injury and that at all 
times appellee was oblivious to his position of danger and 
peril and also that the situation was such that appellee 
could not extricate himself from it at any time before he 
was struck. The case clearly called for an instruction on 
last clear chance. The observation of the trial judge is 
pertinent here: “I myself am in sympathy with the doctrine 
of last clear chance, because if it were not for that doctrine 
a person who was guilty of contributory negligence would 
practically be an outlaw, and he could be run down and 
killed with impunity. Certainly the humanitarian trend of 
law today would not tolerate that.” (J.A. 158). 

IL There Was No Error In Not Charging the Jury that Appellant 
Must Be Guilty of Original Negligence Before It Could Con¬ 
sider Last Clear Chance. 

Appellant complains that the trial Judge should have 
charged the jury that it must find the defendant guilty of 
“original” negligence before it could consider the applica¬ 
tion of last clear chance. There are several answers to that 
novel contention. First, appellant raised no such objection 
at any time during the trial. When the court at the con¬ 
clusion of the charge asked counsel if there were any ob¬ 
jections, counsel for appellant replied “None, your Honor,” 
although he had previously saved an exception to charging 
on last clear chance doctrine at all. (J.A. 172). Rule 51, 
F.R.C.P. provides: “No party may assign as error the 
giving or failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict, stat¬ 
ing distinctly the matter to which he objects and the grounds 
of his objection.” Therefore, the second point ought not 
to be considered. 
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But, if the point is open, it is without substance. The 
trial Judge was correct in the view that having ruled that 
there was contributory negligence as matter of law, that 
the contributory negligence canceled out or negated the 
question of “original” negligence of the defendant, and 
that the only issue left in the case on the evidence was last 
clear chance (J.A. 158-158, 168-169). Last clear chance 
is a doctrine which exists wholly independent of the idea 
of primary, antecedent or original negligence. Last clear 
chance can be applied conceivably where there was no pri¬ 
mary or antecedent negligence at all, because the doctrine 
does not come into play at all until contributory negligence 
is found as a fact or matter of law, and it deals solely with 
the last opportunity to avoid the collision by discovered 
or discoverable peril. How the defendant “got into” the 
situation in the first place is beside the point; what is in 
point is what the defendant did or failed to do in the exer¬ 
cise of reasonable care after the discovered or discoverable 
peril. 

In Menter v. Barnes, 1942, D.C.D.C., 47 F. Supp. 932, 
933, in an able opinion by Judge Morris, it was said: 

‘Until there is authoritative expression in this juris¬ 
diction to the contrary, I must conclude, in line with the 
great weight of authority, that the doctrine of ‘last 
clear chance,’ in its origin and in its growth and de¬ 
velopment, is but a phase of the doctrine of proximate 
cause.” 

Many other cases hold the same thing: Swift <& Co. v. 
Young, (C.C.A. 4), 107 F. 2d 170, where Judge Parker said: 
“The last clear chance doctrine is but one of the rules of 
law applied in determining whose negligence is to be 
deemed the proximate cause of an injury complained of”. 
Sprinkle v. Davis, (C.C.A. 4), 111 F. 2d 925, 128 A.L.R. 
1101; Hayes v. Alabama Power Co., 239 Ala. 207, 194 So. 
505; Gillette v. San Francisco, (1943), 58 CaL App. 2d 434, 
136 P. 2d 611; Kinderavich v. Palmer, (1940), 127 Conn. 85, 
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15 A. 2d 83; Leedon v. Pennsylvania, R. Co., (1942), 42 Del- 
186, 29 A. 2d 171; and cases cited in 92 A. L. R. 51, note 8, 
and 119 A. L. R. 1044; 171 A. L. R. 365. 

In Kansas City Southern Ry. Co. v. Ellzey, 275 U. S. 236, 
72 L. Ed. 259, Justice Stone said for the full court: 

t{ ‘ That doctrine * * * amounts to no more than this, that 
a negligent defendant will be held liable to a negligent 
plaintiff if the defendant, aware of the plaintiff’s peril 
or unaware of it only through carelessness, had in fact 
a later opportunity than the plaintiff to avert the acci¬ 
dent Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 428, 
12 S. Ct. 679, 36 L. Ed. 485; Inland & Sea-Board Coast¬ 
ing Co. v. Tolson, 139 U. S. 551, 558, 11 S. Ct. 653, 35 
L. Ed. 270. In cases applying the rule the parties have 
been engaged in independent courses of negligent con¬ 
duct. The classic instance is that in which the plaintiff 
had improvidently left his animal tied in a roadway 
where it was injured by the defendant’s negligent oper¬ 
ation of his vehicle. Davies v. Mann, 10 M. & W. 546. 
It rests on the assumption that he is the more culpable 
whose opportunity to avoid the injury was later.” 

Appellant’s argument is well answered by the commenta¬ 
tor’s statement in 171 A. L. R. 371: 

“• * • the duty on the part of the defendant, breach 
of which will satisfy the condition of the doctrine, must 
have been one the performance of which after the peril 
arose would have averted the accident and that the 
doctrine cannot rest upon a breach of duty on defend¬ 
ant’s part—frequently referred to as primary negli¬ 
gence—before the time when the period arose, is im¬ 
plicit or explicit in practically all the cases that deal 
with the distinctive doctrine of last clear chance.” 

Once contributory negligence had been ruled as matter of 
law so-called original or primary negligence disappeared 
from the issues. See: Stephens v. Glass (1943), 296 Ky. 90, 
176 S. W. 2d 139; Hewitt v. Central Truckaway System 
(1946), 302 Ky. 459,194 S. W. 2d 999, where the court said: 
“When the last clear chance rule makes its entry on the 
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stage, all antecedent negligence retires from the case and 
the only question left is whether or not the defendant exer¬ 
cised ordinary care with the means at hand to prevent the 
injury;” Collins v. Maine C. R. Co. (1939), 136 Me. 149,4 A. 
2d 100, where the court said: “True it is that liability in last 
clear chance is based on negligence, but the negligence on 
which liability is thus founded is not prior thereto, but the 
then failure to avoid the accident by the exercise of due 
care. ” See, also, Chesapeake <& 0. R. Co. v. Wiliams (1943), 
114 Ind. App. 160, 51 N. E. 2d 384. 

In Hall, on “Last Clear Chance”, par. 470, p. 12, it is 
stated: 

“On principle, it would seem that the doctrine ought 
to apply in a proper case, even though the defendant 
may not have been guilty of any original negligence. 
For, after all, the gist of the doctrine, in so far as it 
affects the defendant, is that he is guilty of negligence 
after Joe discovers the plaintiff in a position of danger. 
And it is quite possible that in the beginning a defend¬ 
ant might not be guilty of any negligence whatever, but 
that the plaintiff might put himself into a position of 
danger by his own contributory negligence, and then 
the defendant after seeing the plaintiff in such a posi¬ 
tion, might fail to use ordinary care to avoid the acci¬ 
dent. In such a case the doctrine apparently ought to 
apply, even though defendant was not guilty of any 
negligence in the first place.” 

See, also, Doherty v. California Navigation & Imp. Co., 
6 Cal App. 131, at 137, 91 P. 419, which held that the ante¬ 
cedent negligence of one or both parties is immaterial; that 
“the law deals with their behavior in the situation in which 
it finds them at the time the mischief is done, regardless 
of the prior misconduct,” and that the prior misconduct is 
the cause of the danger only, while it is the later misconduct 
that is the cause of the injury. 

The correct rule is set forth in 65 CJS, “Negligence”, 
par. 138, p. 776: 
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“Defendant’s liability under the last clear chance or 
humanitarian doctrine is generally determined from 
what he did or failed to do at the time and after the 
peril arose and he discovered, or should have dis¬ 
covered, such peril. Defendant’s primary and ante¬ 
cedent negligence , regardless of its nature , is of no con¬ 
sequence;” citing among many cases: Hewitt’s Adm’r 
v. Central Truckaway System, 302 Ky. 459, 170 S. W. 
2d 999; Thomas v. Boklage, 293 Ky. 804, 170 S. W. 2d, 
348; Teague v. Plaza Exp. Co., 354 Mo. 582, 190 S. W. 
2d 254; Virginia Electric & Power Co. v. Vellines, 162 
Va. 671, 175 S. E. 35; Green v. Guynes, 361 Mo. 606, 
235 S. W. 2d 298. 

In United States v. Morow, 87 U. S. App. D. C. 84, 86,182 
F. 2d 986, involving the disposition of a case on last clear 
chance, this Court had clearly in mind the distinction be¬ 
tween “antecedent” negligence and “subsequent” or last 
clear chance negligence. It was there said: 

“We agree that if there had been a failure of ordinary 
care on the part of the Sergeant after the plaintiff 
turned to the left and if the accident could have been 
avoided except for such failure, a last clear chance was 
attributable to him even though the failure was a con¬ 
tinuing one which had begun prior to plaintiff’s turn 
to the left. If, for example, he had not been keeping a 
proper lookout and continued not to do so he would 
not be relieved of responsibility if injury was a con¬ 
sequence. * • * 

Some cases hold that antecedent negligence of a certain 
character, which deprives a defendant of an actual 
chance to prevent the accident, places responsibility 
upon him (citing cases). But the antecedent negligence 
in each of these cases involved in part at least a continu¬ 
ing mechanical omission or defect in the vehicle oper¬ 
ated by the defendant * • 

In any view the absence of a charge on original or pri¬ 
mary negligence was non-prejudicial in the circumstances 
here, because, assuming such a charge had been given and 
the jury found that issue for the appellant, still the appel- 
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lant was not relieved of liability because tbe jury found the 
ultimate issue of last clear chance against appellant. Where 
the elements of last clear chance doctrine are present, as 
here, the final or ultimate inquiry in any case is whether 
the appellant is liable under that doctrine, irrespective of 
whether that issue is the sole issue or the final one to be 
considered after disposing of the issues of primary negli¬ 
gence and contributory negligence in favor of appellant. 
In other words the application of the humanitarian doctrine 
always involves the “last” or “subsequent” negligence; 
and its application is an independent one, standing on its 
own bottom, and wholly unaffected by any other issue or 
the absence of any other issue. And its application is not 
tied in any sense to antecedent negligence. Compare, Capi¬ 
tal Transit Co. v. Garcia, 90 U. S. App. D. C. 168,194 F. 2d 
162, which involved claimed error in submission on original 
negligence, contributory negligence, and last clear chance, 
but this Court in its opinion found it unnecessary to discuss 
any claimed error except the ultimate and controlling one of 
the sufficiency of the evidence to warrant a jury finding of 
last clear chance. 

In any event appellant was not hurt by the charge. The 
trial judge elaborately explained to the jury primary negli¬ 
gence and contributory negligence which barred a recovery 
before he told the jury that plaintiff was guilty of contribu¬ 
tory negligence as matter of law in order to give the setting 
in which the jury was to consider last clear chance as a 
qualification of the contributory negligence rule. Thus the 
jury had primary duty and primary negligence in mind 
when it took up last clear chance as the sole issue (J. A. 
166-168). 

The second point of error is not open because it was not 
raised in the trial court; if it is, then the point is clearly 
unsubstantial. 
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CONCLUSION 

The trial was free of error. Certainly no prejudicial error 
is shown. It is respectfully submitted that the judgment 
below should be affirmed. 
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